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2. What are the key laws and regulations that 
govern company law in your jurisdiction?

The key laws that govern a company in  
Bangladesh are the Companies Act 1994  
and the Companies Rules 2009 made  
thereunder. 

3. What are the most common types of  
companies in your jurisdiction?

The most common types of companies in  
Bangladesh are:

(a)

(b)

4. How long does it take to set up a company in 
your jurisdiction? (For example, it could be as 
fast as X amount of time, average setup time 
and then as slow as Y amount of time based on 
your experience – are there any mechanisms to 
fast track setup?)

It takes minimum 10-15 working days to  
complete all the procedures to incorporate  

1. What is the general situation for  
foreign companies in your jurisdiction? (For  
example, common presence, difficulty to  
setup, restrictive system, open and welcoming  
jurisdiction?) 

Bangladesh offers generous opportunities for 
investment under its relaxed Industrial Policy 
and export-oriented, private sector-led growth 
strategy. Except for the reserved sectors (arms, 
ammunition and other defence equipment 
and machinery; production of nuclear energy;  
forest plantation and mechanized extraction 
within the bounds of reserved forests;  
security printing (currency notes); and mining), 
foreign investors are free to make investments 
in Bangladesh in industrial enterprises. Foreign 
companies wishing to do business or establish 
a presence in Bangladesh have a number of  
options:

(a)
(b)

(c)

(d)

(e)

Foreign persons and entities are allowed 
to own up to 100% equity in Bangladeshi  
companies and there are also no restrictions  
on ownership of land by 100% foreign owned  
local companies. However, it has to be kept in 
mind that Bangladesh has rigid registration 
procedures and strict regulatory requirements  
which often impede market access for 
companies in general.

Firm:          Vertex Chambers

Authors:   Junayed Ahmed Chowdhury, Sajeda Farisa Kabir and Abdul Monem Khan

Jurisdiction: Bangladesh

Make foreign direct investment; or
Establish wholly owned subsidiary  
companies; or
Incorporate joint venture companies with  
a Bangladeshi partner; or
Set up a presence in Bangladesh through 
a representative office, liaison office or  
branches. However, the activities of these  
entities are restricted to those set forth  
in their approvals; or
Participate in an existing Bangladeshi  
company by purchasing shares.

Private limited company, which is  
defined under the Companies Act 1994  
as a company with at least 2 (two)  
shareholders and which, by its articles:

(i)

(ii)

(iii)

Public limited company is defined under 
the Companies Act 1994 as a incorporated 
company which is not a private company. A  
public company is required to have at least  
7 (seven) members.

restricts the right to transfer its shares,  
if any; and
prohibits any invitation to the public to 
subscribe for its shares or debenture,  
if any; and
limits the number of its members to  
50 (fifty) not including persons who are  
in its employment.
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(b) 

Fees

(a)

a company in Bangladesh.  However, generally 
the timeline stretches from 15-60 days.  

5. What are the main registration requirements 
for companies in your jurisdiction? 

Registration Requirement

In order to register a company in Bangladesh, 
the promoters of a new entity (having name 
clearance, where applicable) is required to apply 
for registration with the Office of the Registrar 
of Joint Stock Companies and Firms (RJSC) 
with necessary documents, prescribed forms, 
schedules and fees, as appropriate to the entity 
type. The promoters need to do the following:

(a)

(b)

(c)

The registration application has to include the 
following:

(a)

Prepare memorandum and articles of  
association as appropriate to the entity type;
Submit the registration application through 
a website; and
Pay the registration fee at the designated 
Bank.

Private and Public Company

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)
(viii)

Additional forms for a Public Company

(i)

Memorandum and articles of association 
(original + 2 copies).
Filled in Form I: Declaration on  
registration of company.
Filled in Form VI: Notice of situation  
of registered office.
Filled in Form IX: Consent of director  
to act.
Filled in Form X: List of persons  
consenting to be directors.
Filled in Form XII: Particulars of the  
directors, manager and managing  
agents and of any change.
Evidence of name clearance.
Special adhesive stamps and treasury  
challan from Bangladesh Bank to  
treasury (photocopy) of collecting the 
stamps.

Filled in Form XIV: Declaration before 
commencing business in case of company 
filing statement in lieu of prospectus.

Filled in Form XI (if necessary):  
Agreement to take qualification shares in 
proposed company.

(ii)

Foreign Company

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

Filled in Form XXXVI - Charter or statutes  
or memorandum and articles of the  
company or other instrument constituting  
or defining the constitution of the  
company.
Filled in Form XXXVII - Notice of the  
address of the registered or principal  
office of the company.
Filled in Form XXXVIII - List of directors 
and managers.
Filled in Form XXXIX - Return of persons 
authorised to accept service.
Filled in Form XLII - Notice of situation  
of the principal place of business in  
Bangladesh or of any change.
Encashment certificate obtained from 
any scheduled bank.
Permission from the Bangladesh  
Investment Development Authority.

Private Company

(i)
(ii)

(iii)

It is to be noted that the registration fee 
for a private company varies depending on 
the authorised capital of the company. For  
example, for authorised capital of  
BDT 10,00,000, there is no registration  
fee. However, a registration fee of  
BDT 500 will be applicable for every  
BDT 10,00,000 in addition to the first  
BDT 10,00,000. Similarly, for an authorised 
capital of BDT 1,00,00,000, the registration 
fee is BDT 6,000 and for further addition  
of every BDT 1,00,00,000, the registration 
fee will be increased by BDT 8,000.

Registration filing fee: BDT 1,200.
Stamp of Memorandum of Association  
and Articles of Association Fee:  
BDT 9,150. 
Fee for certified copy of the  
Memorandum of Association, Form XII  
and Digital Certificate: BDT 1,220.
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Registered companies are required to file  
documents pertinent to their management/ 
operation in prescribed forms and schedules  
called Returns Filing at RJSC. There are  
2 (two) types of Returns Filing – (a) annual  
returns filing and (b) returns filing for any  
change in an entity. Returns to be submitted  
are as follows:

(a)

(b)

(c)

6. What are the main post-registration  
reporting requirements for companies in your 
jurisdiction? (For example, annual reporting  
requirements: what to file, to whom, is a  
company secretary required?)

Public Company

(i)
(ii)

(iii)

The registration fees for public companies  
are same as private companies described 
above.

Registration filing fee: BDT 1,600.
Stamp of Memorandum of Association  
and Articles of Association Fee:  
BDT 9,150.
Fee for certified copy of the 
Memorandum of Association, Form XII  
and Digital Certificate: BDT 1,620. 

Foreign Company

(i)
(ii)

It should be noted that the above listed  
fees are subject to 15% VAT.

Registration filing fee: BDT 2,400.
Registration fee: BDT 2,000.

Private and Public Company

Annual Returns

(i)

(ii)

(iii)

(iv)

Schedule X - Annual summary of 
share capital and list of shareholders,  
Directors: to be filed within 21 days  
of annual general meeting.
Balance Sheet: to be filed within 30 days 
of annual general meeting.
Profit & Loss Account: to be filed within 
30 days of annual general meeting.
Form 23B; Notice by Auditor: to be filed 
within 30 days of receiving appointment 
information from the company.

Junayed Ahmed Chowdhury is an Advocate 
of the Supreme Court of Bangladesh, and a 
Barrister-at-Law of the Honourable Society 
of Lincoln’s Inn, London, the United Kingdom.  
He is the Managing Partner of Vertex  
Chambers, a leading corporate and  
commercial law firm in Bangladesh.  
Mr. Chowdhury completed his LL.B from  
University of London and holds an LL.M 
from the University of Chicago Law School.  
He specializes in Corporate and International  

Taxation, Corporate law, Construction and  
Infrastructure laws, M&A and International  
Finance law. He is the author of the  
leading Bangladeshi practitioners’ textbook 
“Corporate Tax Law and Practice” (published  
by Mullick Brothers), which has been  
catalogued by the British Library and the  
University of Chicago D’Angelo Law Library. 
He also holds the license to practise foreign 
law as a Registered Foreign Lawyer under the 
Law Society of New South Wales, Australia.

About Author

Junayed Ahmed Chowdhury
Managing Partner, Vertex Chambers

Email: jchowdhury@vertexchambers.com
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(b)

7. Are there any controlling factors or  
restrictions on foreign companies in your  
jurisdiction?

One restriction applicable to all companies in  
Bangladesh is regarding the employment of  
expatriates. The number of the expatriate  
employees in an industrial enterprise cannot  
exceed 1:20 (foreign : local) ratio at any time 
 during regular production and the ratio for  

(x)
 

(xi)

Foreign Company

Annual Returns

(i)
(ii)

Returns for Change

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

Filled in Form XXVIII - Memorandum 
of satisfaction of mortgage charge: 
to be filed within 21 days of the date  
satisfaction.

Filled in Form 117 - Instrument of  
Transfer of Shares: to be filed at the time 
of share transfer.

Balance sheet.
Profit & loss account or income or 
expenditure account (if not trading for 
profit).

Filled in form XL: Notice of alteration in 
charter, etc.
Filled in form XLI: Notice of alteration in 
the address of the registered or principal 
office of company.
Filled in form XLII: Notice of situation  
of the principal place of business in  
Bangladesh or of any change therein.
Filled in form XXXVIII: List of Directors 
and Managers.
Filled in form XXXIX: Return of persons 
authorized to accept service.
Filled in Form XVIII - Particulars of 
mortgages or charges: to be filed within  
21 days of creation of the mortgage  
or charge.
Filled in Form XIX - Particulars of  
Modification of Mortgage or Charge:  
to be filed within 21 days of modification.
Filled in Form XXVIII - Memorandum of 
satisfaction of mortgage charge: to be 
filed within 21 days of satisfaction.

(v)

(vi)

Returns for Change

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(Additional returns for Public Company)
Filled in Form IX - Consent of Director  
to act: to be filed within 30 days of  
appointment.
Filled in Form XII - Particulars of the  
Directors, Manager and Managing 
Agents and of any change therein: to  
be filed within 14 days from the date  
of appointment or change.

Filled in Form III - Notice of consolidation,  
division, subdivision or conversion  
into stock of shares: to be filed within  
15 days of consolidation and division etc. 

Filled in Form IV - Notice of increase of 
share capital: to be filed within 15 days of 
increase of share capital/member.

Filled in Form VI - Notice of situation 
of Registered Office and of any change 
therein: to be filed within 28 days of  
establishment or change.

Filled in Form VIII: Special Resolution/
Extraordinary Resolution including  
name change, conversion into public  
company, alteration of the memorandum 
of association, alteration of articles of  
association etc.: to be filed within  
15 days of the meeting.

Filled in Form IX - Consent of Director  
to act: to be filed within 30 days of  
appointment.

Filled in Form XII - Particulars of the  
Directors, Manager and Managing 
Agents and of any change therein: to  
be filed within 14 days from the date  
of appointment or change.

Filled in Form XV - Return of allotment: to 
be filed within 60 days of allotment.

Filled in Form XVIII - Particulars of 
mortgages or charges: to be filed within  
21 days of creation of the mortgage  
or charge.

Filled in Form XIX - Particulars of  
Modification of Mortgage or Charge:  
to be filed within 21 days of the date 
modification.
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10. What are the requirements on how shares 
are offered in your jurisdiction? 

Private Company

Private limited companies are prohibited from 
making any invitation to the public to subscribe 
to shares of the company. Private companies 
may offer shares by way of allotment. However,  
such shares must first be offered to other  
existing members of the private limited  
company. If no existing shareholder is  
interested, then shares of the company can  
be allotted to an outsider at a price which the 
directors may think most beneficial to the  
company.

Public Company

A company can make public offer/listing  
of shares if they are listed with either of the 
stock exchanges of Bangladesh. According to  
the Bangladesh Securities and Exchange  
Commission (Public Issue) Rules 2015, a public 
company, in order to make an application for  
a public offer of its shares, amongst others, has 
to satisfy the following general requirements:

(a)

(b)

(c)

(d)

(e)

commercial offices must be 1:5 (foreign : local).

8. What is the typical structure of directors  
(or family management structure) and liability 
issues for companies in your jurisdiction? 

There is no general or typical structure that 
is binding or applicable to companies in  
Bangladesh. However, the Corporate  
Governance Code 2018 provides a guideline 
for any company listed with any stock exchange 
in Bangladesh to have a Board of Directors  
that must consist a minimum of 5 members 
and a maximum of 20 members. Furthermore,  
the Corporate Governance Code 2018  
requires independent directors on the board  
of a listed company who, among others, do  
not hold any share in the company or holds less 
than 15 shares of the total paid-up capital and 
are not connected or related to the company’s  
sponsor, director, nominated director or  
shareholders or sister concerns.

The liabilities of directors are limited to their 
fiduciary duties. Moreover, the liability of 
the directors may be unlimited, if so stated 
in the memorandum. If it is not stated in the  
memorandum then, a special resolution may 
be passed to alter the memorandum to render 
the liability of the directors to be unlimited.  
Furthermore, the Companies Act 1994 makes 
void the provisions made in the articles of  
association of a company that exempt or  
indemnify directors from liability which would 
otherwise be imposed on such directors for  
negligence, default, breach of duty or breach  
of trust under the laws of Bangladesh. 

9. What is the minimum number of directors 
and shareholders required to set up a company 
in your jurisdiction? Are there any requirements 
that a director must be a natural person?

A private company is required to have minimum  
2 (two) directors/shareholders. A public  
company is required to have at least 7 (seven) 
shareholders and 3 (three) directors. 

The Companies Act 1994 requires a director of 
a company to be a natural person.

Preparation of its financial statements in  
accordance with the requirements of the  
Securities and Exchange Rules 1987, the  
provisions of IFRS/IAS as adopted in  
Bangladesh and audited as per Bangladesh 
Standards on Auditing (BSA) as well as  
the Companies Act 1994 and other  
applicable legal requirements.

No material changes have been made  
including raising of paid-up capital after 
the date of audited financial statements as  
included in the prospectus.

Any person involved in the company  
cannot be connected with the issuer or any 
of its connected person or hold any securities 
thereof.

The company must have its costs audited  
by professional accountants as per the  
Companies Act 1994, if applicable.

The company must have its latest financial 
statements audited by the panel auditors as 
declared by the Bangladesh Securities and  
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(l)

Other requirements for fixed price method, 
book-building method and eligibility criteria  
may be applicable depending on the method  
of share offer of the company.

11. What are the key laws and regulations 
on employment in your jurisdiction that  
companies should be aware of? Are there any 
aspects of employment law that are heavily  
regulated? 

The key laws and regulations that govern  
employment in Bangladesh are the  
Bangladesh Labour Act 2006 and  
Bangladesh Labour Rules 2015. The  

(f)

(g)

(h)

(i)

(j)

(k)

Exchange Commission from time to time.

The company must have been holding  
regular annual general meetings.

The company has been rated by a credit  
rating company registered with the the  
Bangladesh Securities and Exchange  
Commission.

The company must have complied with 
the provisions of corporate governance  
guidelines as published by the Bangladesh 
Securities and Exchange Commission from 
time to time.

The company must have complied with 
all the requirements of the Bangladesh  
Securities and Exchange Commission  
(Public Issue) Rules 2015 in preparing  
its prospectus.

The company must have no accumulated  
retained loss at the time of application.

The company must have complied with the 

Sajeda Farisa Kabir is a Solicitor of New  
South Wales, Australia, an Advocate of 
the Supreme Court of Bangladesh, and a  
Barrister-at-Law of the Honourable Society  
of Lincoln’s Inn, London, United Kingdom.  
She is the Founding Partner of Vertex  
Chambers, a leading corporate and  
commercial law firm in Bangladesh. She  
completed her LL.B from Cardiff University,  
the United Kingdom. Ms. Kabir served as  

an Associate Director of the Human Rights 
and Legal Services (HRLS) Program of  
BRAC, the largest NGO in the world. She  
also chaired BRAC’s Sexual Harassment  
Redressal Committee from 2015 to 2018. 
Mrs. Kabir is a leading figure in the field of  
law, development and access to justice, and  
is an expert on contract, corporate and  
charity laws.

About Author

Sajeda Farisa Kabir
Partner, Vertex Chambers 

Email: farisa.kabir@vertexchambers.com

provisions of guidelines regarding valuation  
of assets, if any, as published by  
the Bangladesh Securities and Exchange  
Commission from time to time.

The issuer or any of its directors and  
shareholders holding 10% or more shares 
must not be a loan defaulter as per the latest 
CIB report of Bangladesh Bank.
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13. Does establishing a company in your  
jurisdiction grant any kind of residency rights? 
Are there any conditions that in order to  
receive these residency rights (if applicable)  
one must partner or establish a joint venture 
with a local (e.g. a citizen of your jurisdiction)?

Bangladeshi jurisdiction provides residency 
rights against investments made by foreign  
investors, provided they fulfill certain  
conditions as mentioned below:

(a)

(b)

Furthermore, the Foreign Exchange Regulation 
Act 1947 states that a “person is resident in 
Bangladesh” when, amongst others, (a) he has 
resided in Bangladesh for six months or more 
in the last twelve months; (b) he is temporarily  
residing in Bangladesh with a residential  
or working visa valid for not less than  
6 (six) months; (c) his place of business is in  
Bangladesh; or (d) he has a branch or liaison  
office or representative office in Bangladesh 
with the principal place of business being  
located outside Bangladesh. A person in the 
above context also includes a company.

14. When is a company subject to tax in your 
jurisdiction? What are the main taxes that may 
apply to companies in your jurisdiction? 

Any company registered in Bangladesh has to 
file income tax returns. The main taxes that 
a company may have to incur is the annual  
income tax, value added tax (VAT) for services 
and municipality taxes depending on location  
of its office.

15. How does the competition law in your  
jurisdiction regulate companies?

The Competition Act 2012 in Bangladesh  
contains provisions to promote, ensure and  
sustain a congenial atmosphere for the  
competition in trade, and to prevent, control  
and eradicate collusion, monopoly and  

Bangladesh Labour Act 2006 and Bangladesh  
Labour Rules 2015 deal with condition  
of employment, working hours, leave, payment  
of wages, settlement of disputes,  
compensation and injury and participation  
of workers in the profit of the companies.

The Bangladesh Labour Act 2006, heavily  
regulates the participation of workers in the 
profit of the company, establishment and  
registration of trade union and constitution  
of provident fund.

12. What is the nature of the corporate  
governance regime in effect in your jurisdiction? 
What agencies or government bodies regulate 
corporate governance? 

The Corporate Governance Code 2018 was 
introduced in Bangladesh for the first time on  
3 June, 2018 which is applicable for listed  
public limited companies. In terms of  
characteristics, this Code can be said to be  
more focused on the composition of the  
Board of Directors and lacks concentration  
in the area of shareholders’ involvement,  
especially approval of shareholders in  
directors’ actions. The requirements of  
disclosure by the directors are also absent.  
The Corporate Governance Code 2018 mainly 
deals with the formation of a Board of  
Directors and the responsibilities of  
Directors. The Bangladesh Security and  
Exchange Commissionis the governing body  
that regulates Corporate Governance in  
Bangladesh.

Private companies per se have no corporate 
governance rule. However, the Companies  
Act 1994 precludes a director from  
dealing on behalf of the company by  
himself and from entering in to  
engagements in which he has a conflicting  
personal interest or which may possibly  
conflict with the interest of the  
company unless such is disclosed by the  
director at the meeting of the directors at  
which the contract or arrangement is  
determined.

Citizenship by investing a minimum  
of US$ 5,00,000 or by transferring  
US$ 10,00,000 to any recognized financial  
institution (non-repatriable).
Permanent resident by investing a minimum 
of US$ 75,000 (non-repatriable).
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oligopoly, combination or abuse of dominant 
position or activities adverse to the competition. 
For such purposes the Bangladesh Competition 
Commission has been established under the  
Act which regulates companies by putting  
embargos on anti-competition agreement, 
abuse of dominant position and also by  
conducting inquiries and issuing interim  
orders based on the inquiries. The Bangladesh  
Competition Commission has powers to  
prohibit combinations and collusions that 
may cause adverse effect on the competition.  
Non-compliance with any order of the  
Bangladesh Competition Commission may  
result in imprisonment or fine or both.

16. What are the main intellectual property 
rights companies should be aware of in your  
jurisdiction? 

The main intellectual property rights companies 
should be aware of are:

(a)

(b)

(c)

(d)

17. Does your jurisdiction have laws or  
regulations that govern data privacy?

There are no specific laws regulating data  
privacy in Bangladesh. However, in 2018 the 
Government enacted the Digital Security Act 
2018 to ensure national digital security and  
regulate digital crime.

18. Are there any incentives to attract foreign 
companies to your jurisdiction? 
 
There are several incentives offered for  
foreign companies in Bangladesh, especially in 
respect of foreign investment. The following  

incentives are worth mentioning:

Ownership:

Foreign investors can set up ventures,  
either wholly owned or in joint collaboration 
with local partners.

Tax holiday, exemption and avoidance: 

(a)

(b)

(c)

Accelerated depreciation: 

Industrial undertakings not enjoying tax holiday 
will enjoy accelerated depreciation allowance.

Equal treatment: 

Fair and equitable treatment is afforded to  
foreign private investment with full protection  
and security in Bangladesh. Furthermore,  
foreign private investments are protected  
from nationalisation and expropriation.

19. What is the law on corporate insolvency in 
your jurisdiction?

Corporate insolvency in Bangladesh is covered 
by the Bankruptcy Act 1997 and the Companies 
Act 1994.

20. Have there been any recent proposals for 
reforms or regulatory changes that will impact 
company law in your jurisdiction? 

In 2008, a decision to draft a new companies  
act was taken up by the Ministry of Commerce. 
In 2015, RJSC convened a meeting to review  
its progress and decided to place the new draft 
companies act for stakeholder consultation.  
Currently the status of the draft act is  
unknown.

5 to 10 years of tax holiday and reduced tax 
depending on the location of the industrial 
enterprise.
Tax exemption on income of the private 
sector power generation company for 15 
(fifteen) years from the date of commercial 
production.
Avoidance of double taxation on the basis of 
bilateral Double Taxation Avoidance Treaties.

Trademarks –under the Trademark Act 2009 
and the Trademark Rules 2015; 
Geographical Indications – under the  
Geographical Indication Goods (Registration 
and Protection) Act 2013 and Geographical 
Indication Goods Rules 2015; 
Patents and Designs – under the Patents and 
Designs Act 1911 and the Patent and Design 
Rules 1933; and
Copyright –  under the Copyright Act 2000 
as amended in 2005 and the Copyright Rules 
2010.
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21. Are there any features regarding company 
law in your jurisdiction or in Asia that you wish 
to highlight? 

(a) 
 

(b)

Abdul Monem Khan is a consultant-associate at Vertex Chambers. He completed his LL.B  
from the University of London followed by an LL.M at Brunel University, the United Kingdom.

About Author

Abdul Monem Khan
Consultant, Vertex Chambers

Email: amkhan@vertexchambers.com

The Companies Act 1994 needs updating 
to include amongst other, provisions for  
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The supplemental legal regime should also  
be amended to enable more vibrant  
corporate activities like exempting  
inter-company dividend from taxation.
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Further, Cyprus maintains a stable and  
attractive tax regime, which offers a wide range 
of incentives and advantages for both legal 
and natural persons. This tax regime is fully  
compliant with EU, OECD and international 
laws and regulations. Providing access to an 
extensive network of more than 60 Double Tax 
Treaties, and maintaining a corporate tax rate 
of 12.5%, one of the lowest in the EU, Cyprus  
offers international investors and domestic  
businesses confidence to invest, grow and  
prosper.

Cyprus is generally considered a  
very welcoming and easy-to-do-business  
jurisdiction. This translates into straightforward  
and efficient processes that are clearly set 
out  not only at  the legislative, regulatory  
and executive levels but also in terms of  
actual practice. According to the Doing Business  
Report 2017, Cyprus is ranked 45th worldwide  
with an overall score of 72.65%,  
an improvement in the business environment  
within the economy from 2016. In the  
individual topics ordinal rankings, Cyprus has 
improved its position from 2016 in the areas  
of Starting a Business (53rd), Getting Electricity  
(63rd) and Paying Taxes (34th). At the same time, 
it has retained the same position as in 2016 
in the areas of Trading across Borders (45th), 
Enforcing Contracts (139th) and Resolving  
Insolvency (16th), while it has lost ground in  
the areas of Dealing with Construction  
Permits (125th), Registering Property (91st),  
Getting Credit (62nd) and Protecting  
Minority Investors (27th). When compared to  
the EU countries, Cyprus is above average  
in the areas of Starting a Business, Protecting 
Minority Investors, Paying Taxes, and Resolving  
Insolvency.

1. What is the general situation for  
foreign companies in your jurisdiction? (For  
example, common presence, difficulty to  
setup, restrictive system, open and welcoming  
jurisdiction?) 

The Republic of Cyprus (‘Cyprus’) is an  
established financial centre and thriving  
business hub, with a vast array of investment 
opportunities in key growth sectors of the 
economy. The island’s ideal strategic location, 
advanced infrastructure and high quality of life 
are the key reasons to relocate and live on the 
island but are also at the heart of an investor’s 
choice to invest in Cyprus. The island of Cyprus 
is an ideal investment gateway to the European 
Union (‘EU’), as well as a portal for investment 
outside the EU, particularly into the Middle 
East, India and China. As a member of the wider 
EU and Eurozone community, Cyprus ensures  
safety and stability for investors, while also  
offering them market access to more than 500 
million EU citizens. The local infrastructure  
is ideally suited for business people who  
need to get things done. Thanks to its modern  
road network, extensive port facilities and 
two new international airports, travel and  
transport in and beyond Cyprus is fast, efficient  
and cost-effective.  

The competitive advantages of Cyprus as an 
international financial centre are significantly  
enriched by a secure and straightforward 
legal and regulatory framework, based on  
English common law principles. Offering foreign  
businesses, a familiar and reliable framework 
within which to operate, Cyprus’ legal system 
is also fully compliant with the EU, the Financial 
Action Task Force on Money Laundering (FATF), 
OECD, FATCA, the Financial Stability Forum 
laws and regulations and EU AML directives.

Firm:          Harris Kyriakides LLC

Author:      Michael Kyriakides

Jurisdiction: Cyprus
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liability, an essential feature of a private  
limited company, serves as a powerful incentive  
for entrepreneurs to form companies aiming to  
control business risk.  

In recent years Cyprus has gained  
international recognition for its legislative 
framework that regulates and promotes Cyprus  
Investment Firms (CIF) and Alternative  
Investment Funds (AIF). Both of these types of 
entities are regulated by the Cyprus Securities 
and Exchange Commission (CySec) and offer 
competitive EU-regulated structures to foreign  
investors who are seeking tax optimization 
for their investments. Cyprus’ involvement in  
Double Tax Treaties and its relatively low  
corporate tax make it an ideal jurisdiction for 
foreign investors.

4. How long does it take to set up a company in 
your jurisdiction? (For example, it could be as 
fast as X amount of time, average setup time 
and then as slow as Y amount of time based on 
your experience – are there any mechanisms to 
fast track setup?)

A Cyprus company can be set up within 2–3  
business days under the fast-track process, 
which is almost invariably used in practice. The 
standard process will obviously take longer;  
however, it is never used because the  
fast-track process ensures that the amount of time  
necessary for set-up is minimum, and the  
additional cost for using this fast-track process 
is negligible compared to the standard process. 
The Department of the Registrar of Companies  
and Official Receiver (the ‘DRCOR’) is the  
governmental body responsible for the  
registration of companies in Cyprus. It has  
recently updated its software system, and  
registrations can now be submitted online.  
Further steps are currently being taken in order 
to further integrate services and make them 
available online as well as towards simplifying 
the registration procedures.

5. What are the main registration requirements 
for companies in your jurisdiction? 

Setting up a company in Cyprus is quite 
fast, straightforward and simple. Firstly,  

2. What are the key laws and regulations that 
govern company law in your jurisdiction?

Cyprus companies are regulated by the  
Companies Act (Cap 113) (‘CA’). The CA  
emanates from the equivalent English  
Companies Act of 1948, and it has been in force 
in Cyprus for over half a century, defining and 
setting the rules and parameters of the law  
governing Cyprus-incorporated companies and 
acting as the backbone to a vibrant commercial 
hub in Cyprus. The CA has developed in the 
years through various legislative amendments 
effected periodically (including laws aimed at 
harmonisation with EU directives in the field 
of company law). Nevertheless, its principles 
have remained intact and have greatly assisted  
in achieving certainty of law. The CA is  
sufficiently detailed and covers almost all 
aspects of company regulation, from the  
formation of a company until its dissolution. 

Apart from the CA, Cyprus has recently  
regulated the business of provision of  
administration services to private companies. 
The relevant provisions are found in The Law 
Regulating Companies Providing Administrative 
Services and Related Matters of 2012.

3. What are the most common types of  
companies in your jurisdiction?

The most common type of company in Cyprus 
is the private limited liability company, which 
is almost invariably formed to be limited by 
shares. Once the company is formed, it acquires 
separate legal personality and can transact  
independently from its shareholders or officials  
(directors or secretary). Consequently, the  
liability of the shareholders is limited up to 
the amount payable for the allotment of the 
shares and in the event that for any reason the  
company enters into financial problems, the 
shareholders of the company are not obliged 
to fund the company or contribute towards its  
obligations. In essence, by the time that a  
shareholder has fully paid the shares that such 
shareholder has acquired in a company, the 
shareholder shall have no personal liability  
whatsoever in relation to the dealings 
of the company. The concept of limited  
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prepared and signed by the company officials 
and shareholders, the registration certificate 
can be obtained within 2–3 business days. As 
a matter of law, the registration certificate  
constitutes proof of incorporation.

6. What are the main post-registration  
reporting requirements for companies in your 
jurisdiction? (For example, annual reporting  
requirements: what to file, to whom, is a  
company secretary required?)
 
There are important post-incorporation  
requirements for Cyprus companies. 

Firstly, all companies must register with 
the Tax Department in order to obtain a tax  
identification number. Also, in certain  
circumstances, there is also the requirement to 
register with the VAT Department and obtain a 
VAT registration number. For companies doing 
business throughout Europe, registration to  
the VAT Exchange Information System (VIES)  
is also required. 

Secondly, if the company employs personnel, 
it is liable to register with the Social Insurance  
Services and pay contributions to the  
relevant funds set up for employees, such as  
social insurance, annual holiday with pay,  
redundancy, human resource development  
and social cohesion fund. The amount paid  
by the employer is confined to a certain  
percentage of the salary of the employee.  
Employers pay their contributions (including  
the employees’ share) monthly in arrears,  
within one month from the end of each  
contribution month. The application form for 
the registration of employers can be submitted  
electronically or by hand or by mail to a  
District Social Insurance Office or Citizens  
Service Centre. 

Thirdly, directors are obliged to arrange for 
the keeping of financial accounts and the  
preparation of annual financial statements, 
which need to depict a fair and accurate picture 
of the company. The annual financial statements 
of a Cyprus company must be filed with the 
annual return (HE32 form) with the DRCOR 
at least 18 months after the registration of the 
company and, following that, once a year. 

companies should submit an application of  
approval of company name to the DRCOR. This  
can be undertaken either directly by the  
applicants themselves or through a lawyer or  
service provider. As a matter of good practice,  
Cyprus law firms and providers of administration  
services typically maintain a number of  
pre-approved names, which are offered to  
clients if speed is of the essence and the  
founders are indifferent to the actual name of 
the company. This means that the applicant can 
have an approved company name immediately.

Secondly, the founders will need to retain a 
law firm to undertake the preparation of the  
relevant documents. According to the Cyprus 
law, only lawyers licensed by the Cyprus Bar 
Association are allowed to prepare and sign the 
constitutional document of the company as well 
as the HE1 form, which confirms that they have 
done so. The founders are usually asked to:

1.   

2.

3.

4.

On the basis of this information, certain forms 
are completed and submitted to the DRCOR. 
Once the application package has been  
submitted to the DRCOR and the applicable 
fees have been paid, a process is set in motion, 
which in the absence of any problems results 
in the incorporation of the company, the issue  
of its certificate of incorporation and of a  
certified copy of its Memorandum and Articles  
of Association.

The relevant statutory papers can be lodged  
either online or by hand at the DRCOR. If all  
the statutory documents were properly  

submit to the law firm a brief description 
of the main objects of the company, unless 
the standard Memorandum and Articles of  
Association are to be used;
resolve and advise on the amount of nominal 
share capital and how this shall be divided;
provide the details and supporting  
documentation in relation to the founders  
(shareholders) and officials (directors 
and secretary) of the company as well as  
documents that will meet ‘know your client’ 
and anti-money laundering regulations in  
relation to those persons; and
advise the proposed registered address of 
the company.
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the amount of the capital subscribed (where 
applicable), the law of the state governing  
the company and other information.  
Also, it needs to submit its constitutional  
documents and information about its  
shareholders and directors and, further, it needs 
to nominate at least one person resident in  
Cyprus, who shall be authorised to accept on  
behalf of the company any notices required to  
be served to it. 

Recent international anti money laundering  
developments have led the Central Bank of 
Cyprus to issue a series of Circulars aimed at 
ensuring that foreign entities seeking to obtain 
a bank account in Cyprus have “substance” in 
their country of incorporation. This is specially  
the case for foreign entities registered in  
jurisdictions which are considered to be tax 
havens, and the entities would be required to 
show some real economic activity in order for 
a bank account to be opened for them within  
Cyprus. 

8. What is the typical structure of directors  
(or family management structure) and liability 
issues for companies in your jurisdiction? 

Typically, the management of a Cyprus company  
is conducted by its board of directors, which 
may exercise all such powers of the company  
as are required (either by the CA or by the 
Articles of Association of the company) to be  
exercised by the shareholders of the company.  
The Articles of Association of a Cyprus  
company may provide that certain transactions 
are reserved to the shareholders and may also  
regulate issues of quorum, majority and  
process in relation to the adoption of any  
resolution for such matters (usually described as 
Reserved Matters). 

In relation to the liability of directors, Cyprus 
law did not codify the duties of directors, and 
the matter is still approached by reference to 
common law rules and equitable principles as 
they apply in relation to directors under English  
common law. Accordingly, directors are  
under a duty to act in the best interests of the  
company, exercise discretion and independent 
judgment, exercise power for proper purposes, 

The annual financial statements must adhere  
to the international standards of financial  
reporting. The annual return should also include  
information about the registered office of the 
company, register of shareholders and bond 
holders, debts to current and former officials of 
the company and other information. 

Also, the DRCOR should be notified of  
every structural change/alteration in a Cyprus  
company, such as change of the registered office,  
resignation and appointment of directors/ 
secretaries, increase and decrease of share  
capital.

7. Are there any controlling factors or  
restrictions on foreign companies in your  
jurisdiction?

Foreign companies can enter into transactions 
related to the Cyprus jurisdiction without any 
restriction, except in relation to:

1.

2.

If the foreign company wishes to establish 
a place of business within Cyprus (without  
incorporating a Cyprus company to do so), then 
it has the obligation to establish a branch or  
representative office in Cyprus and register  
itself with the DRCOR as an overseas  
company within one month from the date of  
such establishment. This does not amount to 
the creation of a new legal entity, and it is still 
the foreign company that transacts in Cyprus 
through the branch or the representative office.  

Foreign companies will need to submit a written 
report which includes information on the name 
and legal form of the overseas company, the 
name of the branch (if it is going to be different 
from the name of the overseas company), the 
registered office and address of the overseas 
company as well as its business address, the  
purpose and objects of the overseas  
company, the location where the basic  
information about the company has been filed,  

specific businesses which require licensing  
anyway, such as banking, insurance and  
investment advice; and
the purchase of immovable property, which 
requires a separate licence to be issued by 
the Ministry of Interior. 
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under the CA to resolve on the increase of the 
authorised share capital of the company. In this 
way, they control the issuance of further shares, 
in the sense that if there is no unissued share 
capital, there is little for the board of directors to 
do in this regard. If the authorised share capital  
of the company includes unissued shares, then 
the power to decide whether such new shares 
shall be issued is usually conferred to the  
board of directors. 

The CA and often the Articles of Association 
contain provisions regarding pre-emption rights 
conferred to the existing shareholders and  
regulate the process under which new shares 
can be first offered to the existing shareholders 
before these are allotted to third parties. The 
Articles of Association also contain provisions  
which deal with the process of allotment  
of shares. 

Whenever a limited company makes any  
allotment of its shares, it has the obligation 
to deliver to the DRCOR for registration a 
return of the allotments within one month  
thereafter. This return states the number 
and nominal amount of the shares comprised 
in the allotment, the names, addresses and  
descriptions of the allottees, and the amount, 
if any, paid or due and payable on each share. 
In the case of shares allotted as fully or partly 
paid up otherwise than in cash, it also includes 
the contract in writing constituting the title 
of the allottee to the allotment together with 
any contract of sale, or for services or other  
consideration in respect of which that allotment 
was made, such contracts being duly stamped, 
and a return stating the number and nominal 
amount of shares so allotted, the extent to 
which they are to be treated as paid up, and the  
consideration for which they have been allotted.

11. What are the key laws and regulations 
on employment in your jurisdiction that  
companies should be aware of? Are there any 
aspects of employment law that are heavily  
regulated? 

Employment law is substantially regulated in 
Cyprus, and there are many separate pieces of 
legislation which regulate specific matters in  

avoid conflict of interest etc. 

Although the law in Cyprus does not refer to 
the concept of nominee directors, it is common  
practice for foreign entrepreneurs to appoint 
local persons as directors of the entity. Such 
directors can manage the mundane corporate  
matters of the entity and sign and file  
all relevant documentation to the local  
authorities on behalf of the Company  
and its owners without the need for the 
owners to visit Cyprus and sign every 
piece of documentation required for the  
company to be in good order. Additionally,  
having a local body as director could help  
with establishing the Company as a tax resident 
of Cyprus.

9. What is the minimum number of directors 
and shareholders required to set up a company 
in your jurisdiction? Are there any requirements 
that a director must be a natural person?

In private limited companies, there are no  
special rules on the minimum number  
of shareholders or officials. In fact, the  
single-member company is expressly envisaged  
by the CA and, accordingly, it is possible for 
a company to have a sole shareholder and  
director and secretary. The only limitations  
that apply in private limited companies relate to 
the secretary; section 172 of the CA provides 
that no company shall have:

1.   

2.

These restrictions do not apply to a private  
limited liability company with one and only  
member.

10. What are the requirements on how shares 
are offered in your jurisdiction? 

The issuance of additional shares in a private  
limited company requires the co-operation 
of both the shareholders and the board of  
directors. The shareholders have the power 

as secretary to the company a corporation 
the sole director of which is a sole director of 
the company; or
as sole director of the company a corporation  
the sole director of which is secretary to  
the company.
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13. Does establishing a company in your  
jurisdiction grant any kind of residency rights? 
Are there any conditions that in order to  
receive these residency rights (if applicable)  
one must partner or establish a joint venture 
with a local (e.g. a citizen of your jurisdiction)?

Other than EU citizens, there is a special  
procedure for a Cyprus company to be granted 
the right to employ in Cyprus a non-EU citizen. 
The relevant policy was initially promulgated 
in November 2006 by the Council of Ministers  
and regulates the issuance and renewal  
of residence and employment permits for  
personnel from third countries who are  
employed in companies of foreign interests 
that are registered in Cyprus. If the applicant  
is a Cyprus company which is owned by  
foreign interests, it needs to meet the  
eligibility requirements (over 50% foreign  
participation or overall participation in share 
capital not less than €171,000) and, if met, it can 
apply for registration in order to be granted the 
right to employ non-EU citizens who can live and 
work in Cyprus. As a rule, the policy allows for 
up to five persons for senior management and  
10 persons for middle management executives  
and other key personnel, subject to the  
discretion of the Civil Registry and Migration 
Department to grant additional licenses if it 
is satisfied that the employment of a greater  
number is justified, depending on the  
circumstances of each company. There is no 
maximum number for the employment of 
third-country nationals as supporting staff,  
provided that the necessary approvals from 
the Department of Labour have been obtained. 
There are also special procedures for family 
members. See also question 18.

14. When is a company subject to tax in your 
jurisdiction? What are the main taxes that may 
apply to companies in your jurisdiction? 

A company is subject to tax in Cyprus if it is a 
tax resident of Cyprus, i.e. if it is managed and 
controlled in Cyprus. All Cyprus tax-resident 
companies are taxed on their income accrued 
or derived from all chargeable sources in  
Cyprus and abroad. A non-Cyprus tax-resident  
company is taxed on income accrued or derived 

relation to issues pertaining to employment:

1.   

2.

3.

4.

5.

6.

12. What is the nature of the corporate  
governance regime in effect in your jurisdiction? 
What agencies or government bodies regulate 
corporate governance? 

Corporate governance regulations have been 
promulgated in relation to public companies  
(especially listed companies) as well as  
companies which are in the business of  
regulated activities, such as banking, insurance  
and investment advice. Private limited  
companies in Cyprus do not have substantial 
corporate governance obligations, and boards 
of directors are obliged to observe common  
law principles regarding directors’ duties  
(see question 8). 

the law on the provision of information from 
the employer to the employee for the terms 
regulating the employment contract or  
employment relations: this law regulates the 
information that each employer is bound 
to deliver to the employee, either through  
the contract of employment or otherwise,  
once the employment relationship is  
constituted;

the law on equal remuneration of men and 
women, which regulates the circumstances  
under which remuneration should not  
differentiate on grounds of gender;

laws regulating maternity leave and the  
protection of pregnant employees as well 
as the parental leave and leave for reasons  
of force majeure law;

laws prohibiting employment of children 
and otherwise regulating the protection of  
vulnerable persons in the work environment, 
such as young persons;

the law on the termination of employment, 
which regulates issues of termination  
notice and compensation as well as issues  
of redundancies;

special laws regulating collective dismissals  
or safeguarding employees’ rights in the 
transfer of undertakings, businesses or parts 
thereof. 
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disposal of immovable property held outside  
Cyprus, as well as shares in companies which  
may have as an underlying asset immovable 
 property situated outside Cyprus, and shares  
of non-Cyprus companies are completely  
exempt from capital gains tax.

Cyprus imposes no withholding taxes on  
payments to non-tax resident persons  
(companies or individuals) in respect of  
dividends, interest and royalties used outside 
Cyprus, irrespective of whether the recipient  
of the payment resides in a treaty country or 
not. Further, Cyprus does not tax any gains  
or profits arising from the trading of a wide 
range of securities.  

It is worth mentioning that individuals seeking  
to establish themselves as tax residents of  
Cyprus can now do so by spending 60 days  
a year on the island, provided of course other 
criteria are also met. This change is welcomed 
by foreign individuals, as the requirement was  
previously that an individual had to spend 
183 days on the island. Also noteworthy is the 
fact that an individual who has not been a tax  
resident and/or permanent resident in Cyprus 
in the past 20 years will enjoy a favourable 
tax arrangement. In particular, income from  
interest, and income from dividends from 
shares, both inside and outside Cyprus, is not 
subject to taxation.

15. How does the competition law in your  
jurisdiction regulate companies?

The Commission for Protection of Competition 
(‘CPC’) has the exclusive responsibility for the 
harmonious operation of the market, within  
the rules of fair competition far from any  
anti-competitive distortions as means to boost 
economic growth and social welfare. The  
Protection of Competition Law 2008 and  
2014 (the ‘Competition Law’), in conjunction  
with the Control of Concentrations of  
Enterprises Law 83(I)/2014, set the rules and 
principles that are aimed at the maintenance 
of effective competition within the Cypriot 
market. The legislative framework introduces  
prohibitions against agreements or collusive 
conduct which distorts competition as well 

from a business activity which is carried out 
through a permanent establishment in Cyprus 
and on certain income arising from sources in 
Cyprus.

All trading profits of a Cyprus company are  
taxed at a flat rate of 12.5%, following the  
deduction of related expenses wholly and  
exclusively incurred in the production of this  
income. Foreign exchange gains or losses will no 
longer affect the tax computation irrespective 
of the assets/liabilities creating these foreign 
exchange results or whether these are realised 
or unrealised.

Foreign dividends received by a Cyprus  
company are not subject to income tax and 
may also be exempt from Special Defence  
Contribution, if specific conditions are met, 
namely if the paying company does not  
engage more than 50%, directly or indirectly,  
in activities that lead to passive income 
(non-trading income), or the foreign tax  
burden on the income of the company paying 
the dividend is not substantially lower than the 
tax burden in Cyprus (a tax rate of 6.25% or 
more in the country paying the dividend satisfies  
this condition). No participation or holding  
threshold is required, and the Cyprus  
participation exemption regime can be  
described as one of the most generous  
amongst those available. This is witnessed by 
the fact that in virtually all the cases, foreign  
dividends are exempt from any taxation in  
Cyprus as the above-mentioned criteria  
are easy to satisfy.

As Cyprus’ tax legislation clearly applies the 
separation of income and capital, capital  
gains are not included in the ordinary trading  
profits of a business but instead are taxed  
separately under the Capital Gains Tax Law. 
Capital gains tax is only imposed on the sale  
of immovable property situated in Cyprus 
as well as on the sale of shares in companies  
(other than quoted shares) in which the  
underlying asset is immovable property  
situated in Cyprus. Capital gains tax is imposed 
at a flat rate of 20% after allowing for indexation. 
What is critical for international businesses  
is that capital gains that arise from the  
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Cyprus maintains legislation which protects 
all general types of intellectual property 
rights, including trademarks, copyright and 
relative rights, patents, industrial designs and  
others. It is also a contracting party in several  
international multilateral treaties, such as the 
Berne Convention on the Protection of Literary 
and Artistic Works, the Paris Convention for 
the Protection of Industrial Property, and the  
WIPO Convention. 

In recent years, the Cyprus government has  
given emphasis on providing incentives to  
foreign intellectual property companies to  
invest in Cyprus. Under the new Cyprus IP 
Box, applicable as from 1 July 2016, Cyprus  
intellectual property companies can be taxed 
at an effective tax rate of 2.5% (or less) on  
qualifying profits earned from exploiting  
qualifying intellectual property. Non-qualifying  
incomes are taxable at an effective tax rate  
of 12.5% (or less).

Further to the above, Cyprus is currently in 
the process of amending its Trade Marks Law, 
CAP. 268, in order to implement the changes  
brought by EC Directive 2015/2436. The  
purpose of these recent developments is to 
create an efficient digital system through 
which applicants can register and protect their  
trademarks cheaply and efficiently, without  
unnecessary delays created by an outdated  
processes that relied far too heavily on  
paperwork.  

17. Does your jurisdiction have laws or  
regulations that govern data privacy?

On the 31st of July 2018, the Cyprus  
Government Gazette, officially published Law 
125(I)/2018, on the protection of natural  
persons with regard to the processing of  
personal data and on the free movement of  
such data.  The scope of the aforementioned  
legislation is to promote the effective  
implementation of some provisions of the  
Regulation 2016/679 of the European  
Parliament and of the Council of 27 April 
2016, the so-called General Data Protection  

as against the abuse of dominant position of  
undertakings. At the same time, CPC is  
entrusted with certain duties with the ultimate 
aim of offering consumers higher-quality goods 
and services at competitive prices, increasing 
productivity and investments and establishing 
a climate favourable to research, innovation 
and technological progress. The Competition  
Law, inter alia, designates the CPC as the  
competition authority of Cyprus, responsible 
for the application of Regulation 1/2003, and 
of articles 101 and 102 of the Treaty on the  
Functioning of the European Union (‘TFEU’), 
where necessary. 

Pursuant to the Competition Law, the CPC 
has, among others, the exclusive authority to  
investigate and take decisions on the  
infringement of sections 3 and/or 6 of the  
Competition Law and of articles 101 and/or 
102 of the TFEU and also decide on interim  
measures, impose terms and behaviour  
and/or structural remedies, according to the  
infringement, necessary to bring the  
infringement to an end, and conduct  
investigation in a specific sector of  
the economy or in specific types of  
agreements pursuant to section 32A of the  
Competition Law. 

For every infringement of sections 3 and/or  
6 of the Competition Law and of articles 101 
and/or 102 of the TFEU, the CPC has the  
power to impose an administrative fine, 
according to the gravity and duration  
of the infringement, not exceeding 10% of  
the combined annual revenue of the  
undertaking or not exceeding 10% of the  
revenue of every undertaking member of the 
association of undertakings, in the year within  
which the infringement took place or in the  
year which immediatly preceded the  
infringement. In addition, it has several other 
ancillary powers, such as to require that the  
undertakings or association of undertakings to 
bring the infringement to an end within a set 
time period and avoid repetition in the future. 

16. What are the main intellectual property 
rights companies should be aware of in your  
jurisdiction? 



Jurisdictional Q&A – Cyprus

19

Regulation or GDPR. Additionally, Law 
125(I)/2018 repeals the previous legislation  
regarding personal data, Law 138(I)/2001.

18. Are there any incentives to attract foreign 
companies to your jurisdiction? 
 
As a part of its policies aimed to further  
encourage foreign direct investment and  
attract high net worth individuals to settle and  
do business in Cyprus, the Council of Ministers 
introduced in September 2016 the current  
Cyprus Investment Program (the Program) and 
thus established criteria and terms based on 
which non-Cypriot entrepreneurs or investors 
may acquire Cypriot citizenship.

On the basis of the Program, a non-Cypriot  
citizen who meets the economic criteria, either 
personally or through a company/companies 
in which he/she participates as a shareholder, 
in proportion to his/her holding percentage,  
or through investments done by his/her 
spouse or jointly with the spouse or even as a  
high-ranking senior manager of a company/ 
companies that meets one of the economic  
criteria, may apply for the acquisition of Cypriot 
citizenship through naturalisation by exception. 
The criteria are as follows:

1.

2.

3.

investment in real estate, land development 
and infrastructure projects: the applicant 
must have made an investment of at least 
€2 million for the purchase or construction 
of buildings or for the construction of other 
land development projects (residential or 
commercial developments, developments in 
the tourism sector) or other infrastructure  
projects. Investment in land under  
development is included in this criterion,  
provided that an investment plan for the 
development of the purchased land will be 
included in the application. It is understood 
that investment in land that is situated in  
a building zone of zero development is  
excluded;

purchase or establishment or participation 
in Cypriot companies or businesses: the  
applicant should have made a purchase or 
should have participated in companies or 
organisations established and operating 

in Cyprus with an investment costs of at 
least €2 million. The invested funds shall 
be channelled towards the financing of the 
investment objectives of these companies  
exclusively in Cyprus, based on a  
specific investment plan. Applications shall  
be evaluated to verify that the companies  
or organisations have proven physical  
presence in Cyprus, with significant activity  
and turnover and employ at least five  
Cypriots or citizens of EU member states. 
The minimum number of employees shall 
increase if more than one applicant invests 
simultaneously or almost simultaneously in 
the same business or company. In addition,  
the employees of the companies need to 
have legally and continuously resided in  
Cyprus during the five years preceding the 
application submission date;

investment in alternative investment 
funds (‘AIFs’) or financial assets of Cypriot  
companies or Cypriot organisations that 
are licensed by CySec: the applicant should 
have bought units of at least €2 million from  
AIFs established in Cyprus, licensed and 
supervised by CySec, and the applicant’s  
investments must be made exclusively in  
Cyprus, in investments that meet the criteria  
of the Scheme or in areas approved by  
the Minister of Finance. In order to confirm 
that the investments that meet the criteria  
of the current Scheme will be kept for at  
least three years, the manager or the auditor  
of the Fund shall inform in writing and on  
an annual basis the Ministries of Finance  
and Interior with reference to the value 
of the initial investment. The purchase of  
financial assets of Cypriot companies or 
organisations of at least €2 million, such 
as bonds, bills and securities, issued with 
the approval of CySec, by companies that  
have proven physical presence and  
substantial economic activity in Cyprus, 
and have as a purpose the financing of the  
investment plans of these companies or  
organisations exclusively in Cyprus, based 
on an investment plan, falls under this  
criterion. The purchase by an AIF of units of 
other AIFs is not considered eligible;
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4.

In February 2019, the Council of Ministers  
approved a number of changes to the Cyprus 
Investment Program, in an effort to ensure  
that the proceeds of the program are boosting 
the local economy.

The most recent changes are as follows:

1.   

2. 

3.

4.

5.

6.

7.

8.

9.
10.

Some of the above terms are in force from 

combination of the aforementioned  
investments: the applicant may proceed with 
a combination of the above investments,  
provided that the total investment will 
amount up to at least € 2 million. 

15/05/2019, while others will be implemented 
further on down the line.

Certain terms and conditions apply, e.g. the  
applicant must have a clean criminal record  
and his/her name must not be on the list of  
persons whose assets, within the boundaries  
of the EU, have been frozen as a result of  
sanctions. 

19. What is the law on corporate insolvency in 
your jurisdiction?

Corporate insolvency in Cyprus is regulated  
by the CA. A company can be put into  
liquidation voluntarily or through compulsory 
measures initiated by the company’s creditors,  
primarily if the company is insolvent. The  
process can take various routes, with  
or without court proceedings. 

The voluntary liquidation of a solvent company  
does not present particular difficulties and 
is usually determined within a period of six  
months from the date the company enters 
into liquidation. There are also other forms of  
corporate insolvency that have recently been 
enacted in the Cyprus legislation, such as 
the concept of examinership, which assists a  
company in financial difficulties to enter 
into a restructuring plan, aiming to avoid its  
liquidation.  

20. Have there been any recent proposals for 
reforms or regulatory changes that will impact 
company law in your jurisdiction? 

Following the 4th and 5th EC Directive on  
Anti-Money Laundering, Cyprus is currently  
in the process of setting up a register for  
beneficial owners of companies, as stipulated  
by Article 30 of the 4th EC Directive  
2015/849. The legislature has already amended  
the 2007 Law for the Prevention and  
Suppression of Money Laundering and  
Terrorist Financing to allow for such a  
register, although relevant updates to the  
CA have not yet been enacted. It remains to  
be seen how this will work in practice.

a mandatory donation of € 75.000 to the 
Foundation for Research and Innovation; 
a mandatory donation of € 75.000 to the  
Cyprus Land Development Corporation;
the shipping sector has now been added to 
the list of eligible investments, subject to  
certain criteria;
a newly created type of fund, the Registered 
Alternative Investments Fund (RAIF) has  
also been added to the list of eligible  
investments, and such funds can invest up 
to € 200.000 in the secondary market of the  
local Stock Exchange;
if the applicant has invested in housing units 
that have already being used for Cyprus  
Investment Program, the total amount of  
investment, including the privately-owned 
residence, should be at least € 2,5 million;
applicants will need to keep the investment 
for a period of 5 years from the date of  
naturalization, instead of 3 years; 
government bonds are no longer considered 
eligible;
additional procedures have been set in 
place for applications where the investment  
relates to the purchase of real estate, where 
at least part of the property shall be used as  
a permanent residence with particular  
emphasis placed on ensuring the properties 
have obtained the relevant permits; 
applicants must have a Schengen Visa; 
if the applicant has applied for citizenship  
in other Member States but has been  
rejected, the applicant will be automatically  
rejected from the Cyprus Investment  
Program;
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21. Are there any features regarding company 
law in your jurisdiction or in Asia that you wish 
to highlight? 

Cyprus’ regulatory framework is very  
favourable to foreign investors, which is  
evident through the recently enacted laws.  
Our legislature and government authorities  
are going above and beyond to ensure that  
Cyprus is a thriving international business  
hub, by making it a safe and reliable destination 
for business and  investing. 
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(a)

(b)

(c)

(d)

3. What are the most common types of  
companies in your jurisdiction?

(a)

(b)

1. What is the general situation for  
foreign companies in your jurisdiction? (For  
example, common presence, difficulty to  
setup, restrictive system, open and welcoming  
jurisdiction?) 

In Greece, a new economy is in the making.  
Investment opportunities for foreign  
companies are abundant and attractive, in  
a wide variety of sectors. Greece’s exceptional  
human capitals, advanced infrastructure, 
geostrategic position, open and welcoming  
jurisdiction and potential for economic growth 
are attracting foreign companies - investors 
from around the world. Greece’s newly  
designed investment framework also supports 
the creation of new businesses and new  
partnerships through a simplified setup  
procedure. An outward-looking economy that 
is focused on long-term growth means that  
foreign companies, which are willing to invest, 
can look forward to highly favorable returns.

In short, a foreign company, which intends to run 
a business activity in Greece, has the following 
options:

(a)

(b)

(c)

2. What are the key laws and regulations that 
govern company law in your jurisdiction?

The main laws that regulate Greek company  
law are:

Firm:          Bahas, Gramatidis & Partners LLP

Author:        Harry Agathos

Jurisdiction: Greece

Establishing a branch in Greece by fulfilling 
the requirements of Law No. 4548/2018 
(Articles 172-173) for Companies Limited 
by shares (Societes Anonymes) and Law 
No. 3190/1955 (Articles 57-58) for Limited  
Liability Companies;

Acquisition of a shareholding in an already 
existing Greek company;

Setting up a Greek subsidiary company.

Law No. 2190/1920 as amended by Law 
No. 4548/2018 for Companies Limited by  
shares (Société Anonyme);

Law No. 4072/2012 for: (i) Private Capital  
Companies (IKE) (Articles 43-120),  
(ii) General Partnerships (O.E.) (Articles  
249-270), (iii) Limited Partnerships  
(E.E.) (Articles 271-284), (iv) Undisclosed 
Partnerships (Articles 285-292) and  
(v) Joint ventures (Article 293);

Law No. 3190/1955 for Limited Liability 
Companies (E.P.E.) as amended by Law No. 
4548/2018;

Law No. 4601/2019 for Corporate  
transformations (mergers, divisions,  
transformations).

Company Limited by Shares - Société  
Anonyme (S.A.):

A Company Limited by Shares, namely the 
Société Anonyme, is a capital company with 
legal personality, which is responsible for  
its debts with its assets. The company’s  
capital is divided into shares. The main 
organs of a company limited by shares are 
the General Assembly of Shareholders and 
the Board of Directors. The shares of the 
company are only registered;

Private Capital Company(IKE):
IKE is a private capital company which has 
capital and the liability of its members for 
the company debts, except for those with  
guarantee contribution, is limited. A private  
capital company is established by one or 
more natural persons or legal entities  
(founders). Participation to a private capital 
company requires the acquisition of one or 
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within two (2) working days. The interested  
parties apply to the one stop shop service for 
the foundation of the company. Depending 
on the legal form of the company and the type 
of the constitutional documents, the one stop  
shop service for any form of company can be  
either the General Commercial Registry  
(GE.MI.) or a Notary public. Once the  
application for the establishmentis submitted,  
the one stop shop service has to examine,  
within the same or at the latest within the next 
working day, the submitted documents and  
data and, if all the requirements set by law  
are met, to complete the establishment  
procedure. An alternative option is setting  
up a company on-line through the electronic 
one stop shop service quickly in three steps.  
The establishment is done exclusively  
on-line through the specialized digital platform  
available at https://eyms.businessportal.gr.  
Currently, this service is available only for  
private capital companies (IKE), either  
single-person or multi-person, General  
Partnerships (G.P./O.E.), Limited Partnerships 
(L.P./E.E.) and Limited Liability Companies 
(E.P.E.). Gradually and by the end of 2019,  
Companies Limited by Shares will be able to  
be established on-line.

5. What are the main registration requirements 
for companies in your jurisdiction? 

The main registration requirement for  
companies in Greece is the registration with 
the General Commercial Registry (GE.MI.).  
Applicants for the formation of a company  
or any authorized representative complete  
and grant a written request to the  
one-stop-service, accompanied with a solemn 
declaration of the founders and a proxy, for  
the one-stop shop service to proceed with 
all the necessary actions for setting up the  
company, including the registration to the  
General Commercial Registry. They also  
have to submit to the one-stop-service, the 
Articles of Association of the company both 
in hardcopy and in electronic editable format,  
signed by the founders. As the case may  
be, there are some additional formalities, for  
example pre-approval of establishment for 
shops of health and safety interest (e.g. café,  

(c)

(d)

(e)

4. How long does it take to set up a company in 
your jurisdiction? (For example, it could be as 
fast as X amount of time, average setup time 
and then as slow as Y amount of time based on 
your experience – are there any mechanisms to 
fast track setup?)

A company is typically established in Greece 

more share units. The share units cannot be 
represented by shares;

Limited Liability Company(E.P.E.):

A Limited Liability company is a commercial 
company by law. One or two partners are  
required for the formation of a limited  
liability company. A limited liability company  
is liable for its debts with its assets. The  
personal liability of the partners cannot  
be engaged and liability is limited to the 
amounts contributed by each partner in  
return for its portions of participation.  
It must be noted that, after the introduction  
of the company type of Private Capital  
Company (IKE), the Limited Liability 
Company has diedout;

General Partnership (G.P./O.E.):

A general partnership is defined by law to 
be the association of two or more (natural 
or legal) persons, whose partners are jointly 
liable against third parties for the company’s 
obligations. Such responsibility is considered 
as personal, direct and unlimited. The liability  
of the partners for the company’s debts  
is unlimited meaning that partners are liable  
not only up to their contributions, but  
also with their individual property.

Limited Partnership (L.P./E.E.):
A limited partnership has the same  
characteristics with a general partnership, 
since it is a variant of it. The main difference  
between a limited partnership and a  
general partnership is within the scope of  
liability of the limited partner. The limited  
partner, who has paid out his contribution  
to the company, is not liable for the  
partnership’s debt. In the opposite case,  
he is liable only up to the amount of his  
contribution.
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7. Are there any controlling factors or  
restrictions on foreign companies in your  
jurisdiction?

Greece adopts a generally open legal  
framework for foreign companies, which  
desire to invest. As a consequence, there are 
hardly any restrictions or controlling factors 
on foreign companies, although there may be  
some additional formalities. For example, when 
the legal representative of the company is a  
non-EU citizen, he has to obtain a residence 
permit. Moreover, there are no restrictions 
on foreign ownership and investment except 
for those in real estate, which concern only  
citizens or legal entities of non-EU countries 
who are interested in acquiring a personal 
right in immovable property located in border 
regions. They can request the lifting of such  
restrictions through a petition indicating the 
purpose of the property’s use.

8. What is the typical structure of directors  
(or family management structure) and liability 
issues for companies in your jurisdiction? 

The typical management structure of Greek 
companies depends on the type of the  
company:

(a)

restaurant etc.) or evidence to prove the  
payment of corporate capital, where required 
by law. Regarding the requested legalization 
documents of the founders, these change  
depending on whether the founder or founders  
are natural persons or legal entities and in  
case of natural persons whether they are  
EU country citizens (ID cards or valid  
passports) or non-EU country citizens (for  
example residence permit, granted or  
requested, in compliance to Greece’s 
immigration legislation). A corporate name  
and distinctive title check is alsonecessary 
to make sure that this particular corporate 
name and distinctive title have not already 
been assigned to another company and are in  
accordance with the requirements of the law. 
Finally, the company must have an active Greek 
Tax Identification Number (Α.Φ.Μ./TIN) in  
order to carry out transactions. In respect of 
the corresponding fees, these vary depending 
on the legal form of the company (maximum  
60 euros). The fee for the company’s  
registration at the GE.MI is 10 euros regardless 
of the company’s legal structure. There is also  
a duty paid to the Hellenic Competition  
Commission, which is only required for the  
establishment of the Company Limited by 
Shares.

6. What are the main post-registration  
reporting requirements for companies in your 
jurisdiction? (For example, annual reporting  
requirements: what to file, to whom, is a  
company secretary required?)
 
The main post-registration requirement for  
a company established in Greece concerns  
its obligation to submit and publish at the  
General Commercial Registry (GE.MI.) the  
following, as the case may be: annual  
financial statements, amendments of the  
Articles of Association, changes regarding the 
company’s legal representative and generally 
every crucial change concerning the structure  
of the company, for example termination or  
liquidation of the company. It must be noted 
that additional requirements concern the listed 
Companies Limited by Shares.

Company Limited by shares

(i) The Company Limited by shares is  
managed by the Board of Directors 
(BoD). The management of the company 
includes its management and judicial 
and extrajudicial representation. The 
BoD shall act collectively. Member of  
the Board of Directors can be either  
a shareholder or a non-shareholder.  
Directors are always re-elected and  
freely revocable. The number of  
members of the Board of Directors is  
determined by the Articles of Association  
or the General Assembly, within the  
limits provided for in the Articles of  
Association. In any case, the Board of  
Directors shall consist of at least three 
(3) members and not more than fifteen 
(15). Instead of a Board of Directors, the  
Articles of Association may provide for 
the appointment of a single-member 
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(c)

(d)

(ii)

Limited Liability Company

(i)

(ii)

General partnerships

In General Partnerships, the management 
of the partnership is both a right and an  

(b)

(ii)

Private Limited Company

(i)

Board (Managing Director), elected by  
the General Assembly. The Managing  
Director is always a natural person. The 
Articles of Association may provide that 
a member of the Board of Directors 
can also be a legal entity. In such a case,  
the legal entity is obliged to appoint a  
natural person to exercise the powers of 
the legal entity as a member of the BoD. 
The members of the BoD are elected by 
the General Assembly unless otherwise  
provided by law. The first BoD of  
the companyis defined in the Articles of 
Association;

The members of the BoD and any third 
person entrusted with such powers, are 
obliged, during performance of their  
duties and powers, to comply with the 
law, the Articles of Association and 
the lawful decisions of the General  
Assembly. Each member of the BoD is 
liable tothe company for any loss  
occurred, as a result of an act or omission 
which constitutes a breachof his duties. 
Thisliability does not exist if a member of 
the BoD proves that in the performance 
of his duties, he showed the diligence 
of a prudent businessman operating in  
similar circumstances (the principle 
of the Business Judgment Rule). This  
liability does not also apply to acts or 
omissions that are based on a lawful  
decision of the General Assembly or on  
a reasonable business decision.

Private Limited Company is managed  
and represented by one or more  
directors. Unless otherwise specified  
in the Articles of Association, the  
management and representation of 
the company is carried out collectively  
by all partners or by the sole partner  
(legal management). The Articles of  
Association may specify how the private 
limited company is going to be  
managed and represented (statutory 
management). It can be managed for  
a fixed or indefinite period of time by  
one or more directors. Director can 

only be a natural person, partner or not.  
In the case of legal management, if one  
of the partners is a legal entity, it must  
appoint, on its behalf, a natural person  
to be the director. The legal entity is fully 
liable for the management. The director 
may delegate the exercise of his / her  
specific powers to partners or third  
parties, if permitted by the Articles of  
Association;

The director is liable to the company for 
any violations of the law, the Articles  
of association and the decisions of the 
partners, as well as for any administrative 
defect. This liability does not apply to  
acts or omissions that are based on a  
lawful decision of the partners or  
onesthat concern a reasonable business  
decision taken in good faith. The  
manager may be exempted through a  
decision of the partners, after the  
approval of the annual financial  
statements, only in cases of  
administrative defects, unless the  
partners provide unanimous general  
exemption.

Unless otherwise agreed, the  
management and representation of  
the company is carried out collectively  
by all partners. By the Articles of  
Association or by decision of the  
meeting of partners, the management  
of the corporate affairs and the  
representation of the company may 
ormaynotbe delegated to one or more 
partners, for a certain period of time.  
Directors represent the company and  
act on its behalf forevery act covered  
by the purpose of the company;

Directors are liable to the company,  
each of the partners and third parties,  
for violations of law and the Articles  
of Association or for administrative  
defects.
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partner and one limited partner.

Regarding the directors please refer to question 
8 above.

10. What are the requirements on how shares 
are offered in your jurisdiction? 

(a)
(e)

9. What is the minimum number of directors 
and shareholders required to set up a company 
in your jurisdiction? Are there any requirements 
that a director must be a natural person?

In Greece, a single-member company type is 
possible for the following types of companies:

(a)

(b)

(c)

On the contrary, general partnerships require 
at least two partners for their establishment.  
If one or more partners leave the company,  
for any reason, and only one partner remains, 
the company shall be dissolved, if the entry of  
a new partner, is not published in the 
Commercial Registry within four months  
(Article 267 of Law No. 4072/2012);

The same applies also for the limited  
partnerships, which require at least one general 

obligation of the partners, unless otherwise 
specified in the corporate contract. In this 
framework and in principle, the management 
is carried out by all partners. If the  
management of the company has been  
assigned to one or more partners, the 
rest are excluded from the management.  
Each managing partner can actalone.

Limited Partnerships

In limited partnerships, only the general  
partner is involved in the management 
of the partnership. On the contrary, the  
limited partner is in principle excluded from 
the management of the corporate affairs  
and the decision-making, unless otherwise  
specified in the corporate contract.  
More specifically, the corporate contract  
may delegate to a limited partner the  
representation of the company. In this case, 
the limited partner is liable for any acts  
of representation made by him, unless the 
third party dealing with him knew that he  
was a limited partner.

Company Limited by shares - S.A. with only 
a single shareholder (Article 6 para. 3 of Law 
No. 4548/2018);

Limited Liability Company with only one  
partner (Article 2 para.3 of Law No. 3190/1955);

Private Limited Company with only one partner 
(Article 44 para. 3 of Law No. 4072/2012);

Company Limited by shares

(i)

(ii)

(iii)

General: A minimum initial capital 
of 25,000 Euro is required for the  
formation of a company limited by  
shares to be paid entirely or partially.  
The company’s capital is divided into 
shares. The nominal value of each share 
cannot be defined to an amount less  
than four euro cents (0.04) nor more 
than one hundred (100) Euros. The  
nominal value must be equal for all 
shares. Exceptionally, shares of one  
series or category may have a different 
nominal value. After amendments of  
the Law No. 4548/2018, a Greek S.A.  
issues only registered shares;

Share transferring: Stakeholders of 
a Greek S.A. mayfreely transfer their 
shares eitherto other stakeholders or to 
third parties, according to Article 41 of 
Law No. 4548/2018. The transfer of the 
shares is done by the registration of the 
transferring in the shareholders’ book. 
Exceptionally, the Articlesof Association 
may allow the issue of reserved shares, 
the transfer of which depends on the 
approval of the company. Approval is 
provided by the Board of Directors or 
the General Assembly as provided in the 
Articles of Association (Article 43 para. 
1 of Law No. 4548/2018). Finally, the 
Articles of Associationmay contain other 
forms of restriction regarding the share 
transferring;

Issuance of new shares: The Law  
No. 4548/2018 regulates the issuance 
of new shares in a Company Limited  
by shares through a share capital  
increase (Articles 23-28). More  
specifically, the capital increase requires 
a decision of the General Assembly, 
which decides with increased quorum 
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(b)

(iv)
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and majority (regular increase), unless 
the increase is made, in accordance with 
Article 24 (extraordinary increase). In 
any case of capital increase, the decision 
of the competent body of the company  
shall state at least the amount of the 
capital increase, the manner and the  
deadline for its coverage, the number 
and the type of shares to be issued, the  
nominal value and their selling price,  
while the relevant decision must be  
published at the General Commercial 
Registry. Lastly, the General Assembly 
may decide with an increased quorum  
and majority to issue securities that 
give the beneficiaries the right to  
acquire shares issued by the company  
(“warrants”) (Article 56 of Law  
No. 4548/2018);

Public offering: company limited by 
shares can also appeal to the public  
through a public offering to cover  
entirely or partially its initial capital  
requirements or for a share capital  
increase or for a bond issue. At this  
point, it needs to be mentioned that  
the public offering of securities in  
Greeceis not permitted without  
prior publication of a prospectus, with  

some exceptions as the case may be  
(Article 3 of Law No. 3401/2005).

Private Limited Company

(i)

(ii)

General: Participation to a private capital  
company requires the acquisition of  
one or more intangible share units. 
The share units cannot be represented  
by shares. Partners may participate  
with capital (of at least one (1) euro),  
non-capital or with guarantee  
contributions. The capital must be paid 
out in full when establishing the company;

Share units transferring: Transfer of  
the share units of a Private Limited  
company is in principle free. The transfer  
of the share units is in writing and  
has effect on the Company and its  
partners upon notification regarding  
the transfer. Such notification shall be 
in writing and signed by the transferee  
and the acquirer. The director shall  
immediately register the transfer in 
the partners’ book, provided that the  
conditions for the transfer, as provided  
by law and the Articles of Association, 
have beenmet. As regardsthird parties, 
the transfer is considered to have been 
made from the registration in the 
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(c)

(d)

11. What are the key laws and regulations 
on employment in your jurisdiction that  
companies should be aware of? Are there any 
aspects of employment law that are heavily  
regulated? 

(iii)

Limited Liability Company

(i)

(ii)

(iii)

General Partnerships

(i)

(ii)

In Greece, labor legislation is vast and it is  
constantly changing depending on the market 
conditions. Provisions regulating labour  
relations have not yet been codified into a  
Labour Code. Thus, it is urgent that companies 
be informed about newly issued laws or 
delegated administrative acts and amendments 
on European regulations on the matter, in order 
to be abide by the rules and operate lawfully.

Some of the key labour laws in Greece are:

Presidential Decree (PD) 156/1994 regarding 
the obligation of the employer to inform the  
employee, in writing, of the essential working 
conditions, Law 2269/1920, P.D.  of  27  June/ 
4  July 1932 and Ministerial Decision 
16182/1983 regarding the establishment of 
eight-hour daily and forty-hour weekly work,  
PD 88/1999 regarding the minimum  
requirements for the organization of working 
time in accordance with Directive 93/104 / EC, 
Compulsory Law (C.L.) 539/1945 regarding  
leaves, Law 4172/2013 (Art. 103) regarding  
the minimum wage, Ministerial Decision  
No. 4241/127/2019 regarding the raising  
of the minimum wage to 650 euros per month, 
Law 4504/1966 (Art. 3 para. 16) for the  
vacation allowance, Law 1082/1980 (Art. 
1) regarding Christmas and Easter bonuses, 
Law 3850/2010 - Code of Health and Safety  
at Work, Law 2112/1920, Royal Decree (R.D.)  
of 16/18 July 1920, and Law 3198/1955  
regarding redundancies, Law 1387/1983 
for collective redundancies, Law 1264/1982  
regulating trade union rights and Law 
1876/1990 for Collective Bargaining.

All matters referring to working time, overwork 
and overtime are heavily regulated. Changes  
to working time, overwork and overtime have 
to be registered electronically in ERGANI  
(Ministry of labour Database) prior to the 
change of the working schedule and the  
commencement of the overwork and overtime. 
Legitimate reasons have to be also mentioned 
and exist for the overtime to be legal. For  
overtime work over 120 hours, special approval 
from the Ministry of Labour is needed.

partners’ book. The Articles of  
Association may exclude or limit the 
transfer of shareunits;

Capital increase: The capital increase is 
made by increasing the number of share 
units.

General: The Company’s capital is  
determined by partners with no  
restriction. The minimum nominal value  
of each share unit is set to be at least  
1 Euro. All share units shall get the  
same nominal value. Consequently,  
a Limited Liability Company has a  
capital of at least one (1) Euro. The capital 
can be formed by contributions in cash  
or in kind. In the latter case, contributions 
must be assets which can be evaluated  
in cash;

Share units transferring: Unless  
otherwise provided in the Articles of  
Association, the transfer of the share 
units is in principle free. The transfer is 
made by notarial deed. The transfer shall 
take effect upon its registration in the 
partners’ book;

Capital increase: The capital increase  
is made by increasing the Share units.

General: There is no minimum capital 
requirement for the establishment of a 
general partnership since the assets of 
the company are not distinguished from 
the partner’s asset and partners are liable 
with their personal assets for all of the 
partnership’s obligations;

Corporate participation transferring: 
Corporate participation is transferred 
in whole or in part, if provided for in the  
corporate contract or agreed to by all 
partners. The same applies regarding 
Limited Partnerships.
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(b)

(c)

14. When is a company subject to tax in your 
jurisdiction? What are the main taxes that may 
apply to companies in your jurisdiction? 

By virtue of Article 4 of Law No. 4172/2013, 
foreign companies are taxed when they have 
their tax residence in Greece, namely when they 
are established under Greek law, have their  
registered office in Greece or Greece is the 
place of their real seat. All companies, regardless  
of the company type and their profits, are  
taxed at a rate of 28% on their profits. At this 
point, it needs to be mentioned that a tax  
reduction on the profits from 28% to 24% for  
the current fiscal period has been announced. 
The main taxes that apply to companies in 

12. What is the nature of the corporate  
governance regime in effect in your jurisdiction? 
What agencies or government bodies regulate 
corporate governance? 

The impartiality of the Board of Directors,  
the transparency of their actions towards 
mainly the shareholders but also towards third  
parties, their liability and accountability in case 
of harmful management but mostly the need for 
promotion of the corporate interest is inherent 
in the concept of corporate governance, which in 
Greece applies to companies listed at the stock 
exchange, namely the Companies Limited by 
shares. Corporate governance as a set of rules, 
which govern the Board of Directors, the duties, 
powers and responsibilities of its members, in 
relation to the shareholders of the company,  
not only enhances company’s value but also  
protects the company itself and its future by 
defining how the corporate goals are achieved. 
In Greece a combination of legislation and 
non-binding rules (“soft law”) regulates the  
corporate governance regime. In particular, 
Law No. 4548/2018 for Companies Limited 
by shares introduces a complete corporate  
governance system, including provisions  
regarding the composition, the obligations  
and the liability of the BoD, while Law  
No. 3016/2002 includes only some  
supplementary supervisory rules. In Greece,  
the Hellenic Capital Market Commission  
supervises and penalizes the listed companies 
for violating the rules of corporate governance.

13. Does establishing a company in your  
jurisdiction grant any kind of residency rights? 
Are there any conditions that in order to  
receive these residency rights (if applicable)  
one must partner or establish a joint venture 
with a local (e.g. a citizen of your jurisdiction)?

(a) According to Article 16 of Law  
No. 4251/2014, non-EU citizens, including  
their family members, that invest more 
than €250,000 in any sector of the Greek  
economy can obtain a residence permit for 
the purpose of investment activity in Greece. 
Depending on the value of the investment 
and its characteristics, to be sanctioned  
by the Ministry of National Economy, up to 

10 residence permits, can also be granted  
to company executives involved in the  
implementation and/or the operation of the 
investment project. The requirement that 
must be met by the investment is to have  
a positive impacton national development 
and the economy. The legal framework does 
not set specific limits regarding the total  
cost of the investment project. However, 
an investor applying for a residence permit 
should contribute to the investment with 
an amount of at least €250,000 available 
through own funds;

Within the frame of the so-called strategic  
Investments, to be sanctioned by a  
cross- ministerial Commission, up to 10  
non-EU citizens can be employed for  
a 10-years renewable period. The residence 
permit may extend to their family members 
as well;

According to Article 20 of Law No. 
4251/2014, non-EU citizens, including their 
family members, purchasing real estate 
in Greece of a value of at least € 250,000,  
even if the property is invested through  
legal entities 100% owned by these  
individuals, may be granted a 5 year  
residence permit, which can be renewed  
every 5 years. The property can be rented  
out immediately and thus produce income. 
Multi property purchase is acceptable,  
provided that the total investment exceeds  
€ 250,000.
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Greece are the corporate Income tax, namely  
the tax, which is charged annually on the  
profits made by legal entities, the value added 
tax (V.A.T.) 24%, the unified property ownership  
tax (E.N.F.I.A.), for companies with estate  
property. Finally, a tax of 10% is imposed on  
dividends, but a tax reduction to 5% has  
also been announced.

15. How does the competition law in your  
jurisdiction regulate companies?

The general applicable provisions prohibiting  

anti-competitive behaviors and abuse of  

dominance are, accordingly, Articles 1 and 2  

of Law No. 3959/2011. Greek competition  

law aims to ensure the proper functioning of 

the market and, in effect, lead to consumer  

welfare. According to Article 1 of L. 3959/2011, 

all agreements between companies, all decisions 

by associations of companies and concerted  

practices which have as their object or effect 

the prevention, restriction or distortion of  

competition in the Greek territory are  

prohibited and, in particular, those which:  

directly or indirectly fix purchase or selling  

prices or any other trading conditions; limit  

or control production, markets, technical  

development or investment; share markets or 

sources of supply etc. The prohibition captures 

both horizontal (cartels) and vertical behaviors. 

Article 2 prohibits any abuse by one or more 

undertakings of a dominant position, within the 

national market or in a part of it. The Hellenic  

Competition Commission is the competent  

independent authority for the protection of  

free competition in Greece. The Hellenic  

Competition Commission has the power 

to investigate and impose fines against the  

violating companies. On the other hand, Law 

No. 146/1914 regulates unfair competition, 

preventing companies from acting unlawfully  

in order to gain a competitive advantage over 

other companies with a similar object. Such acts 

are based on methods that lead to: unlawful 

attraction of customers; copying or  

counterfeiting a competitor’s product or  

service; copying or counterfeiting of a  

competitor’s trade mark; seconding a  

competitor’s employee; misleading advertising 

of products or services; interrupting long-term 

partnerships without justification etc.

16. What are the main intellectual property 
rights companies should be aware of in your  
jurisdiction? 

(a)

(b)

(c)

Trademarks.

According to Article 123 of Law 4072/2012, 
any sign capable of being represented  
graphically and of distinguishing the goods 
and/or services of one undertaking from 
those of another may be regarded as a  
trademark. The term “Trademark” is used 
in relation to both goods and services.  
A Trademark starts to be protected with  
its registration. However, unregistered  
signs can constitute relative grounds for  
refusal and are protected under Articles 
13 to 15 of the Unfair Competition Law.  
The lifespan of a trademark registered in 
Greece is 10 years (renewable).

Patents.

Law 1733/1987 is the main patent law.  
The patent holder has the exclusive right to 
exploit the invention during its validity term, 
among others, meaning to produce, use,  
offer for sale, sell, and license or take  
advantage in any other way of this property.  
Furthermore, the patent holder has the  
right to prohibit the production, use,  
import in the country or any other way  
of exploitation of the patent by an  
unauthorized third party.

Designs and models.

A design right protects the outer visible  
appearance gained over the totality or a  
part of a product, consisting of its special 
characteristics, such as the shape, line, color,  
form and/ or the product’s material(s) or 
its ornamentation. An industrial design  
protects a two-dimensional aesthetic creation,  
whereas an industrial model is destined to 
protect three-dimensional creations. As soon 
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(d)

17. Does your jurisdiction have laws or  
regulations that govern data privacy?

Regulation 2016/679 of the European  
Parliament and of the Council on the protection 
of natural persons with regard to the processing  
of personal data and on the free movement  
of such data (GDPR) is applicable in Greece 
from 25 May 2018. Recently, under the frame 
of GDRP, Law No. 4624/2019 was issued.

18. Are there any incentives to attract foreign 
companies to your jurisdiction? 

Despite thefinancial crisisof the last decade,  
Greecenot onlymaintains its traditional  
comparative advantages as a destination for  
inward investment but also recovers and  
returns to growth. Greece’s recovery is  
evident in the return of investor confidence. 
What Greece offers:

(a)

(b)

(c)

(d)

(e)

The next decade is set to see sustained  
growth in tourism, ICT, energy, environmental  
sciences, food, beverage and agriculture,  
logistics, and life sciences.

19. What is the law on corporate insolvency in 
your jurisdiction?

Law No. 3588/2007 – Greek Bankruptcy Code, 
as amended by Law No. 4446/2016 governs 
the corporate insolvency system in Greece.  
The Greek Bankruptcy Code contains  
provisions regarding the pre-bankruptcy  
Rehabilitation Agreement mechanism, which 
is preferred in cases where the debtor is  
willing to keep on operating his business and 
get into negotiations to find a viable solution 
for his financially distressed business. Finally,  
another prebankruptcy procedure is the  
Special Administration. It essentially replaced 
special liquidation procedure, with a view  
to introducing a quicker and a more  
effective process. The petition can only be filed  
by creditors that represent 40% of the  
company’s total liabilities and without the  
debtor’s consent. However, it has to be  

as the creator has produced a prototype 
and prior to it becoming accessible to the  
public of the relevant market, a design  
application must be filed at the Greek Patent  
Office. Registered national design rights  
are protected in Greece according to the 
Presidential Decree 259/1997. Greece is  
a contracting state of Hague Agreement 
on International Designs. An unregistered  
design may be protected as a distinctive 
sign of a product according to the law  
No. 146/1914 against unfair competition.

Copyright.

Copyright Law comprises rules by which  
authors of literary, artistic and scientific 
works are protected. Law No. 2121/1993  
is the Greek Copyright Law. The general  
term for copyright in literary, dramatic,  
musical and artistic works is the author’s  
life and 70 years thereafter. In case of a  
joint authorship, the term is measured from 
the death of the longest living co-author.  
The term of protection for databases is  
shorter (15 years after its completion).

A geostrategic position. As a member of  
the European Union and the Eurozone, 
Greece continues to be the economic hub of 
Southeast Europe, an ideal gateway to the 

Middle East, Western Europe, and North  
Africa;

Competitive infrastructure. Greece has  
excellent communications and transportation  
infrastructure with an upgraded road  
network, 45 airports (15 international) and 
16 international ports;

High-caliber human capital. There is a vast 
supply of highly qualified and multilingual  
labor in Greece, capable of effectively  
supporting any investment project;

Investment opportunities arising from the 
financial crisis itself. Avastpool of small and 
medium-sized enterprises eager for foreign  
investment in combination with attractively  
priced real estate and other assets,  
translates to a significant untapped potential 
in the Greek market;

Last but not least the recent legislative  
efforts for an attractive, open and  
welcoming jurisdiction. Greek Development  
Law 4399/2016 is a great example of  
this effort.
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mentioned that one of the applying creditors 
must be a bank.

20. Have there been any recent proposals for 
reforms or regulatory changes that will impact 
company law in your jurisdiction? 

The implementationof Directive(EU) 2017/828 
of the European Parliament and of the Council 
of 17 May 2017, regarding the shareholder’s 
rights (SRD II), is still pending. It is expected to 
be implemented into Greek company law during 
Q2 2019.

21. Are there any features regarding company 
law in your jurisdiction or in Asia that you wish 
to highlight? 

Please refer to the previous responses.
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subject to the Guidelines on Foreign  
Participation in the Distributive Trade Services  
issued by the Ministry of Domestic Trade  
and Consumer Affairs (“MDTCA”). With effect 
from 6 January 2010, all proposals for foreign 
participation in distributive trade in Malaysia 
and any ancillary business are subject to the 
approval of the MDTCA that requires foreign 
equity holders to appoint Bumiputera director/
directors.

In general, Malaysia is an open and welcoming  
jurisdiction that actively invites foreign  
investments.

2. What are the key laws and regulations that 
govern company law in your jurisdiction?

(a) 

(b)

(c)

(d)

1. What is the general situation for  
foreign companies in your jurisdiction? (For  
example, common presence, difficulty to  
setup, restrictive system, open and welcoming  
jurisdiction?) 

A “foreign company” is defined under the  
Companies Act 2016 (“CA 2016”) s2(1) as:

(a)

(b)

Foreign companies can establish their presence 
in Malaysia via the following methods:

(a) 

(b) 

With the liberalisation of the equity policy in  
Malaysia in year 2009, foreign investors may 
generally hold 100% equity in a majority of  
business sectors. There are however some  
sectors which do not permit 100% foreign  
equity ownership of the company. Those  
sectors include water, telecommunications,  
courier services, oil and gas, large scale  
solar, insurance, Islamic insurance and the  
financial sector.

Foreign business operators engaged in the  
distributive trade services in Malaysia are  

Firm:          Adnan Sundra & Low

Authors:   Tracy Ng and Raja Rubini 

Jurisdiction: Malaysia

a company, corporation, society, association  
or other body incorporated outside 
Malaysia; or

an unincorporated society, association or 
other body which under the law of its place 
of origin may sue or be sued, or hold property 
in the name of the secretary or other officer 
of the body or association duly appointed 
for that purpose and which does not have its 
head office or principal place of business in 
Malaysia.

incorporation as a local company; or

registering the foreign company (commonly  
known as branch office) whereby the  
company must have the same name as the 
name registered in its country of origin.

CA 2016, which governs companies in  
Malaysia came into force in stages from  
31 January 2017;

the Registration of Business Act 1956 
which provides for the registration  
requirements for business of partnerships and  
sole proprietorships;

the Limited Liability Partnerships Act 
2012 which governs the registration,  
administration and dissolution of limited  
liability partnerships; and

the Companies Commission of Malaysia 
Act 2001, which establishes the Companies  
Commission of Malaysia (“CCM”) and  
provides for its functions and powers.
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to the Registrar for the reservation of a  
preferred name which name can be  
reserved for thirty (30) days.

s14 of the CA 2016 provides for the  
incorporation of companies in Malaysia. The 
application for incorporation shall include  
a statement by every person who desires  
to form a company, containing the following  
particulars:

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

The application for incorporation shall be 
accompanied by a statement from each  
promoter or director confirming his consent 
to act as a promoter or to his appointment  
as a director and that he is not  
disqualified under CA 2016 to act as  
promoter or a director.

The Registrar will issue a notice of registration  
when all requirements under CA 2016  
have been complied with and that the  
company is duly registered.

As at 15 August 2019, the fees applicable 
for locally incorporated companies as set  

3. What are the most common types of  
companies in your jurisdiction?

The most common types of companies in  
Malaysia are:

(a)

 
(b)

Both types of companies are limited by 
shares and have a separate legal personality.  
The shareholders of the limited companies  
are not exposed to personal risks and  
liabilities. Shareholder liability is limited 
to the capital represented by the number 
of shares owned.

4. How long does it take to set up a company in 
your jurisdiction? (For example, it could be as 
fast as X amount of time, average setup time 
and then as slow as Y amount of time based on 
your experience – are there any mechanisms to 
fast track setup?)

According to the CCM website, the application  
for the incorporation of a company will be  
processed within one (1) working day. All  
applications are effected online on CCM’s  
website.

Given that incorporation of a company can 
be processed within one (1) working day,  
there is no “fast track set-up” system.

5. What are the main registration requirements 
for companies in your jurisdiction? 

Pursuant to s9 of the CA 2016, a company shall 
have:

(a) 
(b)
(c)

(d)

Before a company can be incorporated, an 
application must be made to the Registrar  
(i.e. CCM) to confirm the availability of a  
proposed name. Applicants may also apply  

a name;
one or more members;
one or more shares (in case of a company  
limited by shares); and
one or more directors.

the name, status (private or public) and 
proposed address of the registered office of 
the proposed company;

the nature of business of the proposed  
company;

details of each proposed members of the 
proposed company (name, identification,  
nationality and the ordinary place of  
residence);

details of each proposed director;

details of secretary (if any);

details of class and number of shares to be 
taken by a member (in case of a company  
limited by shares);

the amount up to which the member  
undertakes to contribute to the assets  
of the company in the event of it being  
wound up; and

any other information as the Registrar may 
require.

private limited companies (also known as 
“Sendirian Berhad”); and

public limited companies (also known as 
“Berhad”).
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(iv)

(v)
(vi)
(vii)

(f)

(g)

(h)

(i)

(j)

out on CCM’s website are as follows:

6. What are the main post-registration  
reporting requirements for companies in your 
jurisdiction? (For example, annual reporting  
requirements: what to file, to whom, is a  
company secretary required?)
 
The main post-registration reporting  
requirements for companies incorporated  
in Malaysia are, amongst others:

(a)

(b)

(c)

(d)

(e)

MATTER FEE (MYR)

Reservation of name

Incorporation of company limited by share

Incorporation of company limited by 
guarantee

Incorporation of unlimited company

50.00

1,000.00

3,000.00

1,000.00

the company has to appoint a company 
secretary within thirty (30) days of its  
incorporation;

an Annual Return will have to be lodged  
within thirty (30) days from the anniversary 
of a company’s registration;

the directors of the company are required to 
prepare the first financial statement within 
eighteen (18) months from the date of its  
incorporation and subsequent financial 
statement(s) within six (6) months of a  
company’s financial year end;

a company must lodge its Financial  
Statement to the Registrar within thirty  
(30) days from the date on which the 
said financial statements and reports are  
circulated to its members (for private  
companies) and within 30 days from its  
Annual General Meeting (for public  
companies);

companies are also required to maintain  
statutory records and registers of the  
following:

(i)
(ii)
(iii)

a register of members;
a register of option holders;
a register of debenture holders;

a register of directors, managers and  
secretaries,
a register of director’s shareholdings;
a register of mortgages/charges; and
minute books containing minutes of  
all proceedings of general meetings and 
meetings of directors;

a company is also required to keep  
accounting and other records to sufficiently  
explain transactions made and its financial  
position for seven (7) years from the  
completion of the said transactions;

companies are also required to register for 
an income tax reference number with the 
Inland Revenue Board upon commencement 
of business;

companies are required, under the Income 
Tax Act 1967, to retain sufficient record or 
documents for at least seven (7) years from 
the end of the year to which the income of 
the business relates for the purposes of tax 
assessments;

private companies are also required to  
appoint an auditor for each financial year 
of the company. The Registrar nonetheless  
has the power to exempt any private  
company from this requirement according  
to the conditions as determined by the  
Registrar. At present, private companies 
which are dormant companies, zero-revenue  
companies and threshold-qualified  
companies are exempted; and

public companies whose shares are listed 
and quoted on Bursa Malaysia Securities 
Berhad (“Bursa Malaysia”) are required to 
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8. What is the typical structure of directors  
(or family management structure) and liability 
issues for companies in your jurisdiction? 

The usual structure of directors in a company is 
embodied by the board of directors. CA 2016 
defines “Board” as (a) directors of the company  
who number not less than the required  
quorum acting as a board of directors, or (b)  
if that company has only one director, that  
director.

CA 2016 provides that the term “director”  
includes the chief executive officer, the chief  
financial officer, the chief operating officer  
or any other person primarily responsible for  
the management of the company. It is to be 
borne in mind that this provision is structured 
to include those who do not carry the director’s 
title.

Ideally, the Board should consist of persons 
who know how to manage and run the  
company. The powers of the Board are  
determined by the provisions of CA 2016,  
which provide that the Board has all the powers  
necessary for managing, directing and  
supervising the management of the business 
and affairs of the company subject to any  
limitation contained in CA 2016 and the  
constitution of the company (if there is one).

The directors of a company may also elect  
one of their numbers to be the chairperson 
of the Board as provided for under the Third  
Schedule of CA 2016. The Third Schedule  
of CA 2016 further provides for meetings and 
proceedings of the Board unless the same are 
provided in the constitution of the company  
(if there is one).

There are no prescribed rules with respect to 
the composition of the members of the Board 
for private companies. In respect of companies 
whose shares are listed and quoted on Bursa 
Malaysia, the Listing Requirements provide  
that at least one third (1/3) of the Board  
members of a listed company must consist of  
independent non-executive directors.

Directors owe fiduciary duties to the company.  

7. Are there any controlling factors or  
restrictions on foreign companies in your  
jurisdiction?

s561(1) of the CA 2016 prohibits foreign 
companies from carrying on business 
in Malaysia unless the foreign company  
is registered as a foreign company under CA  
2016. “Carrying on business” is defined by  
s561(3) of the CA, to include establishing or  
using a share transfer or share registration  
office or administering, managing or otherwise  
dealing with property situated in Malaysia as an 
agent, legal personal representative, or trustee,  
whether by servants or agents or otherwise.

The Thirteenth Schedule of CA 2016 further 
provides for a list of activities which are not 
regarded as “carrying on business in Malaysia” 
some of which are set out below:

(a)

(b)

(c)

(d)

Foreign companies are required to appoint an 
agent at all times in Malaysia to be answerable 
for all such acts, matters and things that are  
required to be done by the foreign company  
under CA 2016.

With the liberalisation of equity policy in  
Malaysia in year 2009, foreign investors may 
generally hold 100% equity in a majority of  
business sectors. There are however certain 
sectors that restrict 100% foreign ownership  
of equity of the company. Please see response 
under Question 1 above for details.

comply with the disclosure requirements 
provided under the Listing Requirements of 
Bursa Malaysia (“Listing Requirements”).

creating evidence of any debt, or create a 
charge on movable or immovable property;

maintaining any bank account;

securing or collecting any of its debts or 
enforcing its rights in regard to any securities 
relating to those debts; and

effecting any sale through an independent 
contractor.
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9. What is the minimum number of directors 
and shareholders required to set up a company 
in your jurisdiction? Are there any requirements 
that a director must be a natural person?

A company limited by shares may be  
incorporated as a private company or public 
company.

Private companies require at least one (1)  
director who ordinarily resides in Malaysia by 
having a principal place of residence in Malaysia.  
A public company on the other hand  
requires at least two (2) directors. There is no  
statutory shareholdings requirement for a  
director. A private limited company is required 
to have a minimum of one (1) shareholder and 
may have a maximum of fifty (50) shareholders.  
A private limited company will need to be  
converted into a public company to have more 
than fifty (50) shareholders.

s196(2) of the CA 2016 natural person who 
 is at least  eighteen (18) years of age. The CA  
2016, s196(4) also requires that the  
minimum number of directors are  
required to ordinarily reside in Malaysia  
with principal places of residence in  
Malaysia.

10. What are the requirements on how shares 
are offered in your jurisdiction? 

The CA 2016 prohibits a private company  
limited by shares from offering its shares to the 
public.

The offer of shares to the public is regulated by: 
(a) the Capital Market and Services Act 2007 
(“CMSA”), and all fund raising activities and  
the listing of a company on Bursa Malaysia  
require the approval of the Securities  
Commission Malaysia (“SC”) unless exempted 
under the CMSA; and (b) Listing Requirements 
where the offer is by a company listed on Bursa 
Malaysia.

The Equity Guidelines issued by the SC provides 
guidelines in relation to issuance and offerings 
of equity shares to the public. The requirements 
set out in the guidelines represent the minimum 

This has been codified under the CA 2016  
where a director shall at all times exercise  
his powers in accordance with the 
CA 2016 for a proper purpose and 
in good faith in the best interests  
of the company. He shall exercise reasonable 
care, skill and diligence with the knowledge, 
skill and experience which may reasonably  
be expected of a director having the same  
responsibilities and any additional knowledge, 
skill and experience which the director in fact 
has. A director who contravenes this commits 
an offence and shall, on conviction, be liable  
to imprisonment for a term not exceeding  
5 years or to a fine not exceeding RM3 million  
or to both.

A director who makes a business judgment 
(i.e. decision on whether or not to take action  
in respect of a matter relevant to the company’s 
business) is deemed to meet the requirements 
of duty set out above and the equivalent duties 
under the common law and in equity if he:

(a)

(b)

(c)

(d)

Directors also have a duty to avoid conflicts 
of interest and to disclose potential conflicts.  
The CA 2016 provides that a director who is 
appointed as a representative of a shareholder, 
employer or debenture holder, shall act in the 
best interest of the company and in the event  
of any conflict between his duty to act in the  
best interest of the company and his duty to  
his nominator, he shall not subordinate his duty 
to act in the best interest of the company to  
his nominator. Contravention shall on conviction 
attract an imprisonment term not exceeding  
5 years and/or a fine not exceeding RM3 million.

makes the business judgment for a proper 
purpose and in good faith;

does not have a material personal interest in 
the subject matter of the business judgment;

is informed about the subject matter of 
the business judgment to the extent he  
reasonably believes to be appropriate under 
the circumstances; and

reasonably believes that the business  
judgment is in the best interest of the  
company.
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obtaining a licence if any employer wishes to  
employ any non-resident employee i.e. person 
not from Sabah or Sarawak.

In addition to the above, the following  
legislations are also relevant:

(a) 

(b)

(c)

(d)

(e)

(f)

standards that have to be met by an applicant.

The general principles that the SC adheres  
to when granting approval for any proposals 
include the following:

(a)

(b)

(c)

(d)

(e)

11. What are the key laws and regulations 
on employment in your jurisdiction that  
companies should be aware of? Are there any 
aspects of employment law that are heavily  
regulated? 

The key legislation governing employment  
in Malaysia is the Employment Act 1955 (“EA”) 
which applies throughout West Malaysia  
(including Labuan). The EA is only applicable  
to employees whose monthly wages do not 
exceed RM2000 and employees engaging in  
manual work irrespective of their wages. The 
EA provides for certain minimum benefits 
and rights to be granted to both Malaysian  
employees and foreign nationals, employed in 
West Malaysia.

Employment law in East Malaysia is governed 
under the Sarawak Labour Ordinance for  
Sarawak and the Sabah Labour Ordinance for 
Sabah. The Ordinances reflect the EA but with 
a few differing provisions. For example, both  
Ordinances cover employees with monthly  
wages of not more than RM2500. The  
Ordinances also impose the requirement of  

applicants must maintain the highest  
standards of corporate governance, integrity, 
accountability and responsibility;

applicants must be suitable for listing and 
have minimum standards of quality, size, 
operations, and management experience  
and expertise;

proposals must not be detrimental to the 
interest of investors or contrary to public 
interests;

there should not be occurrence of conflicts 
of interest; and

applicants must make timely disclosure of 
material information to enable investors to 
make an informed assessment.

the Occupational Safety and Health Act 
1994 provides the framework in relation to 
safety, health and welfare among workforce 
and to protect others against risks to safety 
or health in connection with the activities  
of persons at work;

the Factories and Machinery Act 1967  
imposes minimum standards to protect the 
health and safety for all workers working in 
factories;

the Employment (Restriction) Act 1968  
requires non-Malaysian citizens to obtain  
a valid work permit before being employed  
in Malaysia. Working without a permit  
is strictly illegal in Malaysia;

the Employment (Part-Time Employees) 
Regulations 2010 provides for the  
protection of part-time employees who  
are not protected under any employment 
law;

the Employment Insurance System Act 2017 
accompanied by the Employment Insurance 
System (Registration and Contribution)  
Regulations 2017 which came into force on  
1 January 2018, introduces an Employment 
Insurance System (EIS) administered by  
the Social Security Organisation. The EIS 
provides financial assistance for eligible  
employees who have lost their employment  
for specified reasons. The EIS involves  
contribution from both employer and  
employee towards what is called the  
Employment Insurance Fund and the rates  
of contribution are dependent on wages;

the Employees Provident Fund Act 1991 
(“EPF Act”) requires every employee and  
every employer to make monthly  
contributions to the Employees Provident  
Fund at the rates set out in the Third  
Schedule of the EPF Act to secure payment 
to employees at retirement or earlier in  
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(c)

(d)
(e)

The CA 2016 is the main governing  
legislation that provides for among others, the  
responsibilities and fiduciary duties of directors,  
conflict of interest involving directors and  
remuneration of directors. The regulator would 
be the Registrar, i.e. CCM.

The new MCCG released by the SC that came 
into effect from 26 April 2017 places greater 
emphasis on the internalisation of corporate  
governance culture, not just among listed  
companies but also encourages non-listed  
entities to adopt the MCGG. The MCGG  
adopts the approach of “apply or explain  
an alternative” instead of the previous “comply  
or explain” approach. This approach is to  
encourage listed companies to put more  
thought and consideration when adopting 
and reporting on their corporate governance  
practices.

Financial institutions are required to comply 
with the corporate governance requirements 
provided in Division 2 of FSA (with regards  
to the conventional financial sector) and  
Division 2 of the Islamic Financial Services 
Act 2013 (with regards to the Islamic financial  
sector). The regulator would be Central Bank 
of Malaysia, i.e. Bank Negara Malaysia.

The CMSA provides for, amongst others,  
the minimum content requirements for  
disclosure by a person for proposals falling  
within the ambit of the CMSA and the  
responsibility of such person (including but  
not limited to its directors and advisers)  
vis-à-vis the information disclosed and the  
liabilities for a breach of these requirements.

The Malaysian Anti-Corruption Commission 
(“MACC”) was also established under the  
Malaysian Anti-Corruption Commission Act 
2009 to regulate corporate governance of  
companies.

(g)

(h)

(i)

(j)

Employers are prohibited from contracting  
out from any statutory obligations imposed  
by the legislations.

12. What is the nature of the corporate  
governance regime in effect in your jurisdiction? 
What agencies or government bodies regulate 
corporate governance? 

The corporate governance regime in Malaysia 
is provided under several pieces of legislation  
and guidelines including:

(a)
(b)

the case of incapacity or upon permanent 
departure from Malaysia. Contributions are 
mandatory for employees who are Malaysian 
citizens or permanent residents;

the Code of Practice on the Prevention and 
Eradication of Sexual Harassment in the 
Workplace provides guidelines to employers  
on the establishment of in-house mechanism  
at the enterprise level to prevent and  
eradicate sexual harassment in workplace;

the Employees’ Social Security Act 1969 
(“SOCSO Act”) requires every employer  
and employee to contribute into the  
Social Security Fund. The rates of  
contribution are set out in Third Schedule  
of the SOCSO Act; 

the Industrial Relations Act 1967 (“IRA”) 
provides for the regulation of the relations 
between employers and workmen and their 
trade unions. The objective of the IRA is to 
promote and maintain industrial harmony; 
and

the Income Tax Act 1967 provides that  
employers are obligated to notify the  
Internal Revenue Board (“IRB”) of the  
commencement of employment of any  
employee and also deduct for each month  
a portion of an employee’s salary in  
accordance with the IRB’s prescribed  
schedule and remit such tax deduction  
towards the employees’ personal income  
tax payment to the IRB.

CA 2016;
Malaysian Code on Corporate Governance 
(“MCCG”);

Code of Ethics for Company Directors  
issued by CCM;
Financial Services Act 2013 (“FSA”); and
CMSA.
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or received in Malaysia; foreign source income  
is exempted unless the company is carrying on 
the business of banking, insurance, shipping  
or air transport. Taxable income includes gains 
or profits from a trade or business, dividends, 
interest, rents, royalties, premiums or other 
earnings.

For the Year of Assessment 2019, the tax 
rate for resident (except small medium 
enterprises (“SMEs”)) and non-resident  
company companies in Malaysia is 24%.  
Effective from Year of Assessment 2019,  
resident SMEs with paid-up capital of  
RM2.5 million or less are taxed at a rate of  
17% on the first RM500,000.00 while  
remaining chargeable income is taxed at 24%.

Stamp duty is imposed on certain instruments  
and documents under the Stamp Act 1949, 
which rates depend on the nature of the  
instruments involved.

Currently, there is no capital gains tax except  
for real property gains tax that arises from  
the disposal of real property or shares in real 
property companies.

15. How does the competition law in your  
jurisdiction regulate companies?

The Competition Act 2010 (“CPA”) prohibits 
anti-competitive agreements and the abuse 
of dominant position in the market. The CPA 
does not contain any provision that requires  
enterprise to seek advance approval for any  
proposed merger, acquisition or joint venture.

The CPA applies to any commercial activity  
within and outside Malaysia that will have an 
effect on competition in any market in Malaysia, 
but excludes commercial activities regulated  
under the following legislations:

(a)

(b)

(c)

13. Does establishing a company in your  
jurisdiction grant any kind of residency rights? 
Are there any conditions that in order to  
receive these residency rights (if applicable)  
one must partner or establish a joint venture 
with a local (e.g. a citizen of your jurisdiction)?

Establishing a company in Malaysia does 
not grant any kind of residency rights. Any  
foreign national who is not a citizen of Malaysia  
intending to enter and reside in Malaysia as a 
permanent resident must apply for an entry  
permit.

When applying for entry permit, a Malaysian  
sponsor is required. Any foreign national  
who intends to enter and reside in Malaysia  
as a permanent resident may apply for an 
Entry Permit pursuant to section 10 of the  
Immigration Act 1959/63 and Regulation 4 
of the Immigration Regulations 1963. There 
are four (4) categories of entry permits;  
(i) investors and experts, (ii) professionals,  
(iii) spouses of Malaysian citizens and child/ 
children of Malaysian citizens below the age of  
6 and also (iv) a point system.

The Employment (Restriction) Act 1968  
requires non-Malaysian citizens to obtain a  
valid work permit before being employed in  
Malaysia. Working without a permit is strictly 
illegal in Malaysia.

14. When is a company subject to tax in your 
jurisdiction? What are the main taxes that may 
apply to companies in your jurisdiction? 

The taxation system of Malaysia comprises of 
direct and indirect taxes. Examples of direct  
taxes are income tax, stamp duty, property gain 
tax and petroleum income tax. Indirect taxes, on 
the other hand, ranges from excise duty, custom 
duties and sales and services tax.

Section 8 of Income Tax Act 1967 provides that 
a company is a “resident company” in Malaysia 
for the basis year for a year of assessment if 
the management and control of its business are  
exercised within Malaysia.

Income tax is imposed on income derived from 

Communications and Multimedia Act 1998;

Energy Commission Act 2001;

Petroleum Development Act 1974 and the 
Petroleum Regulations 1974 in so far as the 
commercial activities regulated under these 
regulations are directly in connection 
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(d)

The competition authority in Malaysia is the  
Malaysia Competition Commission (“MyCC”), 
an independent body established by the  
Competition Commission Act 2010 (“CCA”)  
to enforce the provisions of the CPA. The  
functions and powers of MyCC are provided  
for under ss16 and 17 of the CCA, and includes  
implementing and enforcing the provisions 
of the competition laws, issuing guidelines in  
relation to the implementation and enforcement 
of the competition laws and carrying out general  
studies in relation to issues connected with  
competition in the Malaysian economy or  
particular sectors of the Malaysian economy.

MyCC practises “self-assessment” whereby 
enterprises are advised to read the Guidelines 
issued by MyCC and conduct a self-assessment 
exercise of their business in respect of their  
conduct, procedures, management and control.
In addition to the CPA, s28 of the Contracts Act 
1950 prohibits any agreement that restrains 
anyone from carrying out any lawful profession,  
trade, or business of any kind (with three  
exceptions, i.e. sale of business which goodwill 
is sold, dissolution of partnership and during  
continuance of partnership).

16. What are the main intellectual property 
rights companies should be aware of in your  
jurisdiction? 

Intellectual property rights that are protected 
in Malaysia are patents, trademarks, industrial  
designs, copyright, geographical indications,  
layout designs of integrated circuits and  
plant variety protection.

Patents are protected under the Patents Acts 
1983. An invention is patentable if it is new, 
involves an inventive step and is industrially 
applicable. Registration of a patent with the 
Intellectual Property Corporation of Malaysia  
(“MyIPO”) grants an exclusive right to the  

owner of a patent.

Trade marks in Malaysia are protected under 
the Trade Marks Act 1976. Only a registered  
proprietor of a trade mark with MyIPO has 
the exclusive right to the use of trade marks.  
Registered trade mark proprietors are entitled 
to take legal action for infringement against 
others who use their marks without consent  
by taking civil action or lodging complaints  
to Enforcement Division under s31 of Trade  
Description Act 2011.
 
Industrial design is governed by the Industrial  
Designs Act 1996 (“IDA”) and Industrial  
Designs Regulations 1999 and is defined under  
s3 of the IDA 1996 as features of shape,  
configuration, pattern or ornament applied  
to an article by an industrial process which in  
the finished article appeal to the eye and 
are judged by the eyes. To be eligible for  
registration, the design must fulfil the  
interpretation of Industrial design, be new and 
not contrary to public order or morality. s29 of 
the IDA provides that the rights of registered  
industrial designs are as that of personal  
property, which are capable of assignment and 
transmission by operation of law. Section 32 
of the IDA provides that exclusive rights of 
the registered industrial design belong to the  
person who is registered with MyIPO as  
the owner of the registered industrial design.

Copyright is the exclusive right to control  
creative works created by the author, copyright  
owner and performer for a specific period  
governed. Literary works, musical works, artistic  
works, films, sound recordings and broadcasts  
are works that are eligible for copyright.  
Copyright protection in Malaysia is automatic  
as it does not require registration. Although 
there is no formal requirement for copyright  
to be registered, the Copyright (Amendment) 
Act 2012 has introduced voluntary notification  
of copyright to the Controller of Copyright  
(the Director General of the Corporation) by 
the author, owner, assignee of the copyright,  
or a person to whom an interest in the  
copyright has been granted by licence.  

with upstream operations comprising the  
activities of exploring, exploiting, winning 
and obtaining petroleum whether onshore or 
offshore of Malaysia; and

Aviation Commission Act 2015.
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This will allow the details relating to  
the copyright to be kept in the Register of  
Copyright.

Geographical indication is a sign used on  
products which have a specific geographical  
origin and which possess qualities or a  
reputation that are due to that origin.  
Geographical indications are protected under  
the Geographical Indication Act 2000 and  
Geographical Indications Regulations 2001. 
Only producers carrying on their activity in  
a geographical area specified in the Register  
of Geographical Indications shall have the right 
to use a registered geographical indication in  
the course of trade.

Protection of layout design of integrated  
circuits is accorded by the Layout Designs of 
Integrated Circuits Act 2000. Layout design  
is defined as three-dimensional disposition of 
the elements of an integrated circuit and some 
or all of the interconnections of the integrated 
circuit or such three-dimensional disposition 
prepared for an integrated circuit intended  
for manufacture. There is no registration  
required for the layout design of an  
integrated circuit.

Plant Variety Protection is an exclusive right 
granted to breeders of new varieties provided  
by the Protection of New Plant Varieties  
Act 2004 (“PNPVA”) and the Protection of New 
Plant Varieties Regulations 2008. In order to 
be registered under the PNPVA, the plant  
variety has to be new, distinct, uniform and  
stable. Application for the exclusive right should 
be made to the Plant Varieties Board. The 
breeder’s right extends to acts carried out on  
a commercial basis including producing or  
reproducing, conditioning for the purpose 
of propagation, offering for sale, marketing,  
exporting and importing.

Malaysia is also a signatory to the following  
international conventions and treaties:

(i)
(ii)

(iii)
(iv)

(v)
(vi)

17. Does your jurisdiction have laws or  
regulations that govern data privacy?

Yes. The Personal Data Protection Act 2010 
regulates the processing of personal data in 
commercial transactions and safeguards the 
rights and interests of individuals.

The FSA also provides for the protection of  
information relating to customers of banking 
and financial institutions.

18. Are there any incentives to attract foreign 
companies to your jurisdiction? 
 
Yes, one of the measures is through tax  
incentives. In Malaysia, tax incentives, both  
direct and indirect, are provided for in the  
Promotion of Investments Act 1986,  
Income Tax Act 1967, Customs Act 1967,  
Sales Tax Act 1972, Excise Act 1976 and  
Free Zones Act 1990.

The major tax incentives made available for  
companies investing in the manufacturing  
sector are the Pioneer Status (“PS”) incentive 
and investment tax allowance (“ITA”). The PS 
incentive is available to companies undertaking 
“promoted activity” or producing a “promoted  
product” as provided by the Malaysian  
Investment Development Authority (“MIDA”). 
The PS incentive involves a tax exemption 
for 70% of statutory income for a period  
of five years.

Similar lists of “promoted products” or  
“promoted activity” as applied for under PS 
would also apply for ITA. The same activity 
or product which has been granted PS or ITA  
previously cannot qualify for PS or ITA again.  
ITA provides a 60% to 100% allowance on  
capital expenditure incurred within 5 to 10 
years from the date the first qualifying capital 
expenditure is incurred.

World Intellectual Property Organisation;
Paris Convention;

Berne Convention;
Agreement on Trade Related Aspects of  
Intellectual Property Rights;
World Trade Organisation; and
Patent Cooperation Treaty.
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These incentives are only available for resident 
companies in Malaysia.
 
The government has issued detailed guidelines  
(including the revised guidelines for principal  
hubs dated 31 December 2018) for tax  
incentives to promote the establishment of 
“principal hubs” in Malaysia. A principal hub is  
a company incorporated in Malaysia and uses 
Malaysia as a base for conducting its regional  
and global businesses and operations to  
manage, control and support its key functions, 
including management of risks, decision making, 
strategic business activities, trading, finance, 
management and human resources.

New principal hub companies will enjoy a  
reduced corporate tax rate of 0%, 5% or 10% 
(rather than the standard corporate tax rate  
of 24%) for a period of five years, with a  
possible extension for another five 
years. For existing companies— including  
existing companies with approved operational  
headquarters (“OHQ”), international  
procurement center (“IPC”) or regional  
distribution center (“RDC”) status — the  
principal hub incentive grants a full tax  
exemption on “value added income” for a  
period of five years. An extension for  
another five years is available, except for existing  
companies that have obtained approved IPC, 
OHQ or RDC status and have been granted  
IPC/OHQ/RDC incentives.

19. What is the law on corporate insolvency in 
your jurisdiction?

Corporate insolvency in Malaysia is governed 
under the CA 2016, (a) Subdivision 2 (Judicial 
Management) of Division 8 (Corporate Rescue 
Mechanism) of Part III and (b) Part IV (Cessation 
of Companies).

(a)

(b)

Subdivision 2 (Judicial Management) of  
Division 8 (Corporate Rescue Mechanism)

Section 404 of CA 2016 allows the company 
itself or the company’s creditors to apply for 
an order that the company should be placed 
under a judicial management and for an  
appointment of a judicial manager. This  
application may only be made if the company 

or its creditors consider that the company  
is unable to pay its debts and there is a  
reasonable probability of rehabilitating the 
company or of preserving all or part of its 
business as going concern or that otherwise 
the interests of creditors would be better 
served than by resorting to a winding up.

Part IV (Cessation of Companies)

There are two modes of winding up:  
(i) voluntary winding up; (ii) winding up by 
court.

A voluntary winding up may be effected by a 
resolution either:

(i)

(ii)

The difference between these two voluntary  
mechanisms is that a member’s voluntary  
winding up consists of director’s  
declaration under s443 of the CA 2016  
that the company will be able to settle its 
debts in full within twelve months after the  
commencement of winding up. There is no 
such declaration in a creditor’s voluntary 
winding.

Winding up by court is also known as  
mandatory winding up where petition is  
being presented to the court by one or 
more petitioners. The petitioners include  
creditors, liquidator and the Registrar of 
Companies provided in the s464 of the CA 
2016. Section 465 further provides the  
circumstances in which a company may be 
wound up by Court.

The government agency that administers 
the winding up companies is the Malaysian  
Department of Insolvency.

by a member’s voluntary winding up. This 
is where the company is solvent and the 
liquidator is appointed by the members at 
the member’s meeting; or

by a creditors’ voluntary winding up. This 
is where the company is insolvent.
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(e)

(ii)

 

(iii)

(iv)

The Trademarks Bill 2019 (“TM Bill”)  
was also introduced to replace the Trade 
Marks Act 1976. The TM Bill will revamp  
the current trademarks law in Malaysia and 
will allow Malaysia to fulfill its obligations 
in the Madrid Protocol (an agreement that 
allows applicant to obtain an international 
registration in a participating jurisdiction  
by filing one application and paying one  
fee). The TM Bill allows individuals or  
companies to register unconventional  
trademarks such as smell, sound, shape  

20. Have there been any recent proposals for 
reforms or regulatory changes that will impact 
company law in your jurisdiction? 

We have set out below some of the recent  
proposals:

(a)

(b)

(c)

(d)

The Malaysian Anti-Corruption Commission  
Amendment Act 2018 (“Act”) came into  
effect on 1 October 2018 save for s 4 of 
the Act on corporate liability. Section 4 of 
the Act introduces corporate liability for  
corruptly giving gratification to obtain or  
retain business or an advantage in the  
conduct of business for the commercial  
organisation. The penalty is a fine of not 
less than ten times the sum or value of the  
gratification or RM1 million, whichever 
is higher, or a term of imprisonment not  
exceeding 20 years or both;

On 5th April 2019, MyCC issued guidelines 
on the approach of the MyCC with respect  
to any competition issues relating to  
intellectual property;

The Malaysian Communications and  
Multimedia Commission which has  
jurisdiction over the competition regulation  
in the communications sector issued  
Guidelines on Mergers and Acquisitions on 
17th May 2019;

The Companies (Amendment) Bill 2019  
(“CA Bill”) was passed by the House of  
Representative on 10 July 2019 and the  
Senate on 30 July 2019. Some of the key 
amendments being introduced to the CA 
2016 under the CA Bill are as follows:

(i) Execution Formalities on Specific  
Documents

Section 66 of the CA 2016 provides for 
the formalities of executing documents 
by a company, i.e.: (a) by way of the  
affixing of a common seal; or (b) signature 
of at least two (2) authorised officers  
(one of whom must be a director). The 
CA Bill now clarifies that the formalities 
above only apply to documents which 
are required to be executed by any  
written law, resolution, agreement or 

constitution.

Other types of documents such as  
contracts, letters, invoices and similar 
documents to be issued by a company are 
therefore not subjected to the stricter 
execution formalities of Section 66.

Redemption of Preference Shares

The CA 2016 allows a company to  
redeem preference shares out of profits,  
fresh issue of shares as well as out of  
capital. By virtue of the CA Bill, the  
requirement under s 72(5) to transfer  
a sum equal to the number of shares  
redeemed into the share capital account 
of the company will only apply where the 
redemption of preference shares is made 
out of profits (and not out of capital).

Annual General Meeting (“AGM”)

The CA 2016, s 340(1)(c) will be  
amended to provide that one of the  
matters to be transacted at an AGM of  
a public company is the appointment  
and fixing of the remuneration of  
auditors.

Security for costs

A new section 580A will be introduced 
into CA 2016 to confer discretion on 
the Court to order a plaintiff company 
to give sufficient security for costs and 
to direct that the costs of any action or 
proceedings be borne by the party to the 
action or proceedings. This provision is 
substantially similar to section 351 of the 
repealed Companies Act 1965.



Jurisdictional Q&A – Malaysia

1990 allows companies in Labuan to make an  
irrevocable election to be taxed under ITA 1967. 
The Labuan tax regime is also described to be 
unique for the following reasons:

(a)
(b)

(c)
(d)

Labuan holding companies are also exempted 
from stamp duties for the execution of the all  
instruments in connection with a Labuan  
business activity.

45

21. Are there any features regarding company 
law in your jurisdiction or in Asia that you wish 
to highlight? 

One feature of company law in Malaysia that 
distinguishes Malaysia from other jurisdictions 
is the existence of the Labuan International 
Business and Financial Centre (“Labuan IBFC”).

Companies in Labuan IBFC are subjected to  
a separate legal framework, namely the Labuan  
Companies Act 1990 instead of CA 2016.  
For companies incorporated in Labuan, each 
of them is required to appoint a Labuan trust  
company to attend to their company secretarial 
matters and are required to have a registered 
office in Labuan which will be the principal office 
of the Labuan trust company.

Companies incorporated in the Labuan IBFC 
which carry out Labuan trading activity are taxed 
at a rate of 3% a year on the net audited profits. 
Section 3A of Labuan Business Activity Tax Act 

and colour.

The TM Bill also provides that a registered 
trademark shall be a personal or moveable  
property and may be the subject of a security  
interest in the same way as other personal  
or movable property. The TM Bill also further 
introduces provisions in relation to criminal  
enforcement procedures for offences  
stipulated in the TM Bill.

less tax filing obligations;
no estimation of income and bi-monthly  
deductions;
perpetual tax exemptions; and
Labuan entities may access benefits under 
the Malaysia Double Taxation Agreements.
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(d)

(e)

(f)

(g)

(h)

(i)

The foreign company must verify with the 
ROC whether its current name is available to  
companies for registration in Mauritius and, 
if so, it must reserve the name. The foreign  
company will subsequently be required to  
submit certain documents for the reservation 
of name, such as authenticated copies of its  
certificate of incorporation and its charter  
documents, a list of directors, the address of  
registered office in Mauritius, and a power of 
attorney that authorises at least two individuals  
residing in Mauritius to accept service of  
process and notices on behalf of the foreign 
company.

Alternatively, a foreign company may set up a 
wholly-owned subsidiary in Mauritius. 

There are no restrictions on foreign ownership  
of companies in Mauritius, except for  
companies that own immovable properties in 
Mauritius. If a company owned by non-residents  
of Mauritius proposes to hold immovable  
property in Mauritius, the company will be  

1. What is the general situation for  
foreign companies in your jurisdiction? (For  
example, common presence, difficulty to  
setup, restrictive system, open and welcoming  
jurisdiction?) 

The Mauritian jurisdiction is relatively  
welcoming of foreign investors, and it is not  
difficult for a foreign company to set up a place 
of business or to carry on business in Mauritius.

A company incorporated outside Mauritius 
must be registered as a ‘foreign company’ with 
the Registrar of Companies (‘ROC’) if it has a 
place of business in Mauritius or is carrying on  
business in Mauritius. The foreign company  
would, in effect, be setting up a branch in  
Mauritius.

Examples of activities by a foreign company  
that will be deemed to carry on business in  
Mauritius include:

(a)

(b)

However, a foreign company will not be deemed 
to carry on business in Mauritius merely  
because it does the following in Mauritius:

(a)

(b)

(c)

Firm:          Benoit Chambers 

Authors:    Anjeev Hurry and Medina Torabally 

Jurisdiction: Mauritius 

establishing or using a share transfer office or 
a share registration office in Mauritius; and

administering, managing or dealing with 
property in Mauritius as an agent, or personal  
representative, or trustee, whether through 
its employees or an agent or in any other 
manner.

it is or becomes a party to a legal proceeding 
or settles a legal proceeding or a claim or  
dispute;

it holds meetings of its directors or  
shareholders or carries on other activities 
concerning its internal affairs;

it maintains a bank account;

it effects a sale of property through an  
independent contractor;

it solicits or procures an order that becomes  
a binding contract only if the order is  
accepted outside Mauritius;

it creates evidence of a debt or creates  
a charge on property;

it secures or collects any of its debts or  
enforces its rights in relation to securities  
relating to those debts;

it conducts an isolated transaction that is 
completed within a period of 31 days, not 
being one of a number of similar transactions 
repeated from time to time; or

it invests its funds or holds property.
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conducts business principally outside Mauritius.

An Authorised Company is a company other  
than a bank and incorporated under the  
Companies Act, whereby the majority of shares 
or voting rights or legal or beneficial interest  
are held or controlled by a person who is not  
a citizen of Mauritius and such company  
proposed to conduct business principally  
outside Mauritius and has its place of effective 
management outside of Mauritius.

The main distinction between the two entities 
is that GBCs may be taxable in Mauritius, whilst  
an Authorised Company is not taxable in 
Mauritius as it is held to conduct business  
outside of Mauritius.

The distinction arises since a GBC benefits from 
the tax incentives available pursuant to the  
various Double Taxation Agreements that  
Mauritius has concluded with 43 countries. 
Hence, the holder of a GBC licence may,  
depending on the nature of the taxable item,  
be taxed either in Mauritius or in the country  
with which Mauritius concluded a Double  
Taxation Agreement. 

Moreover, although holders of a GBC licence  
are held to conduct business outside of  
Mauritius, it may have limited dealings  
and transactions with residents of Mauritius  
in the following manner:

(i)

(ii)

(iii)

(iv)

subject to the restrictions imposed by the 
Non-Citizens (Property Restrictions) Act. The 
prior approval of the Prime Minister’s Office 
may be required depending on the nature of  
the immovable property. 

2. What are the key laws and regulations that 
govern company law in your jurisdiction?

Key pieces of legislation include the Companies 
Act 2001 (the ‘Companies Act’), the Insolvency 
Act 2009, the Protected Cell Companies Act 
1999 and the Financial Reporting Act 2004.

The Financial Services Act 2007 will be  
applicable if a company proposes to apply for  
a Global Business licence so as to become a 
Global Business Corporation (‘GBC’) or for 
an authorisation to operate as an authorised  
company (‘Authorised Company’).

3. What are the most common types of  
companies in your jurisdiction?

The most common types of companies are:

(a)
(b)

(c)

(d)

(e)
(f)

As stated at 1 above, companies may also apply 
for the issue of a Global Business Licence to  
become a GBC and for an authorisation to  
become an Authorised Company.

A GBC is a resident corporation other than  
a bank, whereby the majority of shares or  
voting rights or the legal or beneficial interest in 
it, are held or controlled, as the case may be, by  
a person who is not a citizen of Mauritius 
and such corporation proposes to conduct or  

private or public companies limited by shares;
private or public companies limited by  
guarantee;
private or public companies limited by shares 
and by guarantee;
limited life companies, having a maximum 
duration of 50 years from the date of its  
incorporation, or if the duration is extended, 
having a maximum duration not exceeding 
in aggregate 150 years from the date of its  
incorporation;
foreign companies; and
protected cell companies, which offer a legal 
segregation of cellular assets.

opening and maintaining with a bank an  
account in Mauritius Rupees, the local  
currency, for the purpose of its day to 
day transactions arising from its ordinary  
operations in Mauritius;

subject to the Non-Citizens (Property  
Restrictions) Act, leasing, holding, acquiring 
or disposing of an immovable property or  
any interest in immovable property situated 
in Mauritius;

investing in any securities listed on a  
securities exchange licensed under the  
Securities Act 2005;

opening and maintaining with a bank an  
account in foreign currency; holding any 
share, debenture, security or any interest 
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5. What are the main registration requirements 
for companies in your jurisdiction? 

Incorporation of domestic companies

Applicants must complete the prescribed forms 
issued by the ROC regarding the details and 
consents of proposed shareholder(s), director(s) 
and company secretary. 

If the company will be governed by a  
Constitution (i.e. a charter document), a copy 
of the Constitution with a certificate from a  
local law practitioner, legal consultant or law 
firm confirming that the Constitution complies  
with the local laws must be submitted to  
the ROC.

In the case of a company limited by guarantee, 
a document signed by each person named  
as a member, or by an agent of that person  
authorised in writing, containing the consent  
of the member and stating a specified amount  
up to which the member undertakes to  
contribute to the assets of the company in the 
event of its winding-up must also be submitted.

One-off fees are payable for the incorporation 
process, and annual fees are payable at the  
end of every calendar year. 

(See chart below)

Registration of foreign companies 

Within one month after it establishes a place 
of business or commences to carry on business 
in Mauritius, a foreign company must file the  
following documents with the ROC:

(a)

(v)

(vi)

An Authorised Company is held to conduct 
business outside Mauritius notwithstanding its 
engagement in any dealings and transactions 
described in paragraphs (iii), (iv), (v) and (vi) only.

4. How long does it take to set up a company in 
your jurisdiction? (For example, it could be as 
fast as X amount of time, average setup time 
and then as slow as Y amount of time based on 
your experience – are there any mechanisms to 
fast track setup?)

The timeframe for incorporation a company in 
Mauritius depends on the structure set up by 
the promoter. 

Assuming that all documents required by the 
relevant authorities are duly submitted and no 
further information is required, the average 
time for incorporating or registering a company, 
as the case may be, is as follows:

•
•
•
•

There are no fast-track mechanisms.

in or otherwise dealing or transacting with 
a corporation holding a Global Business  
licence;

entering into a business relationship with a 
duly licensed management company, a law 
practitioner, legal consultant, law firm or 
qualified auditor in Mauritius; or 

employing staff resident in Mauritius.

domestic companies: 3–4 days;
foreign companies: 1–2 weeks;
GBCs: 3–4 weeks;
Authorised Companies: 1 week

TYPE OF
COMPANY

Private company

Public company

FEE (MYR)

FEES PAYABLE

INCORPORATION (US$) ANNUAL REGISTRATION (US$)

Approximately 90

Approximately 380

90

380

a duly authenticated copy of the certificate  
of its incorporation or registration in its place 
of incorporation or origin or a document  
of similar effect;
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Those companies are incorporated in the same 
manner as domestic companies and are, in  
addition, required to submit further documents 
to the FSC for the issue of the relevant Global 
Business licence or authorisation. 

Whilst the incorporation pack is submitted to 
the ROC, the application pack for the issue  
of the relevant Global Business licence is  
submitted in parallel to the FSC. 

Applications for a GBC licences or  
authorisations must be made through a  
management company to the FSC and will be  
of no effect unless certified by a law practitioner, 
legal consultant or law firm that it complies  
with the laws of Mauritius.

The prescribed application form is submitted 
together with:

(a)

(b)

(c)

(d)

(e)

(f)

(b)

(c)

(d)

(e)

(f)

(g)

(See chart below)

Incorporation and licensing of GBCs and  
Authorised Companies 

GBCs and Authorised Companies are regulated  
by both the ROC and the Financial Services 
Commission (‘FSC’).

TYPE OF
COMPANY

Foreign company

FEE (MYR)

FEES PAYABLE

INCORPORATION (US$) ANNUAL REGISTRATION (US$)

Approximately 380 380

a duly authenticated copy of its Constitution,  
Charter, Statute or Memorandum and  
Articles or other instrument constituting or 
defining its Constitution;

a list of its directors containing similar  
particulars with respect to directors as  
are, by the Companies Act, required to be 
contained in the register of the directors, 
managers and secretaries of a company; 

where the list includes directors’ resident 
in Mauritius who are members of the local  
Board of directors of the company, a  
Memorandum duly executed by or on behalf 
of the foreign company stating the powers of 
the local directors;

a Memorandum of appointment of Power 
of Attorney under the seal of the foreign  
company or executed on its behalf, in such 
manner is to be binding on the company,  
stating the names and addresses of two or 
more persons resident in Mauritius (not  
including a company) authorized to accept  
on its behalf service of process and any  
notices required to be served on the  
company;

notice of the situation of its registered office 
in Mauritius and, unless the office is open 
and accessible to the public during ordinary  
business hours on each day, other than  
Saturdays and public holidays, the days and 
hours during which it is open and accessible 
to the public; and

a declaration made by the authorized agents 
of the company.

a business plan of the proposed activities 
to be carried out by the applicant of a GBC  
licence, or a business outline of the proposed 
activities to be carried out by the applicant of 
an Authorised Company;

the applicable processing fee;

the legal certificate setting out that, certified 
by a law practitioner, legal consultant or law 
firm, it complies with the laws of Mauritius as 
set out at (a) above;

supporting certified copies of customer due 
diligence documentation;

incorporation documents such as the  
Constitution of the company (if any),  
incorporation forms and certificates as for  
a domestic company; and,

a confirmation from the management  
company to the effect that it holds on record 
customer due diligence documents on the 
controlling shareholders/members of the 
corporate applicant and that these will be 
made to the FSC upon request.
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(vi)

Substantive requirements for incorporation GBCs 
and Authorised Companies

GBC licences are issued where the FSC is  
satisfied that the applicant:

(i)

(ii)

(iii)

In determining whether the applicant for a 
GBC licence is managed and controlled from  
Mauritius, the FSC will have regards to the  
factors below:

(i)

(ii)

(iii)

(iv)

(v)

The company is thereafter deemed to be incorporated in Mauritius upon receipt of the certificate  
of incorporation from the ROC, and is duly licensed upon the issue of the relevant licence  
from the FSC.

PARTICULARS FOR GBCS APPLICABLE FEES (US$)

Annual fees to FSC

Application processing fee to FSC

Annual fees to ROC

1,950

500

Approximately 410

PARTICULARS FOR AUTHORISED COMPANIES APPLICABLE FEES (US$)

Annual fees to FSC

Application processing fee to FSC

Annual fees to ROC

Processing fee to ROC

350

150

100

100

carries out its core generating activities in  
or from Mauritius,
is managed and controlled from Mauritius; 
and,
is administered by a management company. 

has at least 2 directors, resident in Mauritius, 
of sufficient calibre to exercise independence 
of mind and judgement;

maintains, at all times,ts principal bank  
account in Mauritius;

keeps and maintains, at all times, its  
accounting records at its registered office  
in Mauritius;

prepares its statutory financial statements 
and causes or proposes to have such financial 
statements to be audited in Mauritius;

provides for meetings of directors to include 

at least 2 directors from Mauritius; and 

complies with at least one of the following 
‘economic substance’ criteria:

(a)

(b)

(c)

(d)

(e)

(f)

it has office premises in Mauritius;

it employs at least one person resident  
in Mauritius on a full-time basis at  
administrative or technical level ;

its Constitution contains a clause  
whereby all disputes arising out of  
the Constitution is resolved by  
arbitration in Mauritius;

it holds within the next 12 months,  
assets (excluding cash held in bank  
accounts or shares or interests in  
another corporation holding a GBC  
licence) which are worth at least  
USD 100,000 in Mauritius;

its shares are listed on a securities  
exchange licensed by the FSC; or

it has a yearly expenditure in Mauritius  
which can be reasonably expected 
from any similar corporation which is  
controlled and managed from Mauritius. 
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•

•

6. What are the main post-registration  
reporting requirements for companies in your 
jurisdiction? (For example, annual reporting  
requirements: what to file, to whom, is a  
company secretary required?)
 
Domestic companies

A domestic company (i.e. a company not being 
a GBC or an Authorised Company) that has a 
turnover above MUR 50 million must:

(a)

(b)

A holder of a GBC licence shall at all times  
carry out its core income generating activities in 
or from Mauritius by:

(a)

(b)

Authorised Companies authorisations are  
issued where the applicant is a private company  
and the activities of the company are being  
conducted principally outside Mauritius; and 
the company has its central management and 
control outside of Mauritius.

Authorised Companies may conduct any  
business activity other than:

•
•
•

•

employing, either directly or indirectly, a  
reasonable number of suitably qualified  
persons to carry out the core activities; and

having a minimum level of expenditure, which 
is proportionate to its level of activities.

banking;
financial services;
carrying out the business of holding or  
managing or otherwise dealing with a  
collective investment fund or scheme as a 
professional functionary;
providing of registered office facilities,  
nominee services, directorship services,  

file a copy of its audited financial statements 
with the ROC within 28 days of the date on 
which the audited financial statements are 
signed;

file an annual return (which is a prescribed  
form containing certain corporate  
information of the company such as  

Read law at the London School of Economics 
and Political Science, and is a barrister of the 
Honourable Society of the Middle Temple, 
England. He has developed a good practice  
in banking and financing transactions, as 
well as an acumen for complex industrial,  
green field and real estate projects. Also,  

he regularly advises on issues relating to  
company law and insolvency, financial  
services, securities law and taxation. Anjeev 
is a registered insolvency practitioner who  
has diligently completed the winding-up  
of several companies.

About Author

Anjeev Hurry
Barrister at Law, Benoit Chambers

Email: ah@bc.intnet.mu

secretarial services or other services for  
corporations;
providing trusteeship services by way of  
business; and,
any activity that the Commission may  
determine as being detrimental to the good 
repute of Mauritius as a centre for financial 
services or contrary to public interest.
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•

•
•

•

•

Global Business licencees

A GBC must file its audited financial statements  
with the ROC in the same manner as  
a domestic company. In addition, a GBC must  
file its audited financial statements and  
auditors’ report with the FSC within 6 months  
of the close of its financial year.

An Authorised Company must file its annual  
financial summary with the FSC within 6 months 
of its balance sheet date.

7. Are there any controlling factors or  
restrictions on foreign companies in your  
jurisdiction?

Except for the restriction on foreign ownership 
of immovable properties in Mauritius, there are 
no particular restrictions or controlling factors 
on foreign companies in Mauritius.

8. What is the typical structure of directors  
(or family management structure) and liability 
issues for companies in your jurisdiction? 

The business and affairs of a company are  
managed by, or under the direction or  
supervision of the board of directors. The  
Companies Act treats as a director, various  
persons who exercise over the company the 
sort of influence and control that is normally  
associated with appointment to the Board, 
namely:

(i)

(ii)

(c)

A small private company is subject to less  
stringent reporting requirements as it may 
file a financial summary with the ROC instead  
of filing audited financial statements. A small  
private company is a company not holding 
a GBC licence, and whose turnover for the  
last accounting period does not exceed  
MUR 50 million.

Foreign companies

A foreign company registered in Mauritius must:

(a)

(b)

A foreign company registered in Mauritius 
must, within one month of any of the following 
changes, file with the ROC the particulars of the 
change of:

•

•
•

•

within 3 months of its annual meeting of 
shareholders, file with the ROC a copy of its 
balance sheet containing such particulars  
prescribed by the law of its place of  
incorporation or, where it is not required to 
prepare a balance sheet under such law, a 
balance sheet as required under Mauritius 
law; and

file financial statements complying with  
International Accounting Standards, which 
fairly show the assets employed in, and  
liabilities arising out of, and its profit or loss 
arising out of, its operations conducted in  
or from Mauritius.

the Constitution, Charter, Statutes,  
Memorandum or Articles or other  
instruments filed;
the directors of the company;
the authorized agents or the address of an 
authorized agent;
the situation of the registered office in  
Mauritius or of the days or hours during 
which it is open and accessible to the public;

the address of the registered office in its 
place of incorporation or origin;
the name of the company; 
the powers of any directors’ resident in  
Mauritius who are members of the local 
Board of directors;
a notice of the amount from which, and to 
which, the foreign company’s authorised 
share capital has increased; and
where a foreign company not having a share 
capital increases the number of its members 
beyond the registered number it shall, file a 
notice of the increase.

de jure directors, that is to say, those who 
have been validly appointed to the office;
de facto directors, that is to say, directors 
who assume to act as directors without  

names of directors and shareholders)  
with the ROC within 28 days of the date of 
its annual meeting of shareholders. The  
annual meeting of shareholders of a  
company must be held not later than six 
months after the balance sheet date of the 
company; and

forthwith following a transfer of shares 
of the company, file a certified copy of the  
instrument with the ROC.
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A domestic company incorporated in Mauritius  
must have at least one director who is a  
natural person ordinarily resident in Mauritius. 

However, GBCs must have at all times at least 
two directors who are natural persons and 
are ordinarily resident in Mauritius for fiscal  
residency issues.

Only an Authorised Company may have a  
corporate director, who need not be resident  
in Mauritius. 

Foreign companies do not need to have any  
resident director, but must have at least an  
authorised agent who is a resident natural  
person.

10. What are the requirements on how shares 
are offered in your jurisdiction? 

Different classes of shares can be issued in 
a company, with different rights, privileges,  
limitations and conditions attached to them.

Issue of shares

The Board of directors must determine the 
amount of the consideration for which the 
shares are to be issued and must ensure that 
such consideration is fair and reasonable to the 
company and to all existing shareholders.

The Companies Act caters for pre-emptive  
rights of shareholders upon the issue of new 
shares. Hence, where a company issues shares 
which rank equally with, or in priority to  
existing shares as to voting or distribution 
rights, those shares must first be offered to the 
holders of existing shares in a manner which 
would, if the offer were accepted, maintain  
the relative voting and distribution rights  
of those shareholders. However, those  
pre-emptive rights may be negated or altered  
if the company has a Constitution.

Offers to the public

A person cannot make an offer of securities to 
the public unless:

(a)

(iii)

It is common for the Board of public and/or 
listed companies to delegate, to the extent  
permitted by the Companies Act, certain  
powers to committees of the Board of directors 
(e.g. audit committee, investment committee, 
corporate governance committee). The Board 
is not responsible for actions of a committee if:

(a)

(b)

Directors have a duty to act in accordance 
with the law, exercise their powers honestly in 
good faith in the best interests of the company  
and for the purpose which such powers have 
been expressly or implicitly conferred. A  
director has a duty to exercise such care,  
diligence and skill that a reasonably prudent  
person would exercise in comparable  
circumstances.

To the extent that de facto directors or shadow  
directors exercise management powers  
(including the taking of decisions that are  
normally approved by the Board, those  
directors would attract the same fiduciary  
duties as de jure directors. 

9. What is the minimum number of directors 
and shareholders required to set up a company 
in your jurisdiction? Are there any requirements 
that a director must be a natural person?

All companies must have at least one  
shareholder.

having been appointed validly or at all; and

shadow directors, that is a person in  
accordance with whose directions or  
instructions a person occupying the position  
of director or the Board is required or  
accustomed to act.

the Board believed on reasonable grounds 
at all times before the exercise of the power  
that the committee would exercise the  
power in conformity with the duties imposed  
on directors of the company by the  
Companies Act and the company’s  
Constitution; and

the Board has monitored, by means of  
reasonable methods properly used, the  
exercise of the power by the committee.

the issuer is in existence at the time of  
the offer;
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(b)

(c)

The Securities (Public Offer) Rules 2007 sets 
out information that must be contained in  
the prospectus, such information being  
information that investors and their  
professional advisers would reasonably  
require, and reasonably expect to find there,  
for the purpose of making an informed  
assessment of the assets and liabilities,  
financial position, profits and losses, and  
prospects of the issuer of the securities, and  
the rights and liabilities attached to those  
securities.

If the shares are listed on a securities  
exchange in Mauritius at the time of the issue,  
the prospectus must also comply with the  
requirements of the Listing Rules of the Stock 
Exchange of Mauritius (or the Rules for the  
Development Enterprise Market companies.

11. What are the key laws and regulations 
on employment in your jurisdiction that  
companies should be aware of? Are there any 
aspects of employment law that are heavily  
regulated? 

The key legislation regulating employment in 
Mauritius is the Employment Rights Act 2008 
(‘Employment Rights Act’), the Employment  
Relations Act 2008 (‘Employment Relations 
Act’) and the Occupational Health and Safety 
Act 2005. 

The Employment Rights Act is due to be  
repealed by the Worker’ Rights Act 2019  
(‘the WRA’) which seeks to strengthen the 
current legislative framework with a view to 
addressing the shortcomings of the present 
legislation and to provide further protection 
to employees. The WRA, inter alia, seeks to  
extend maternity benefits to a mother who  
adopts a child up to 12 months old; harmonise  
core conditions of employment and provides 
for new benefits to employees such as a bank  

of sick leave, juror’s leave and other special  
leaves; guarantee workers a gratuity on  
retirement which will take into account their  
full length of service irrespective of the  
number of employers with whom they have  
been working; and, widen the scope of  
protection to workers against violence by  
making an employer vicariously responsible,  
in certain circumstances, for the act committed  
by a co-worker or any other person on  
a worker.

The WRA has been published in the  
Government Gazette of Mauritius but will  
only come into effect once proclaimed. 

The Employment Rights Act tends to afford 
more protection to workers having a monthly 
salary not exceeding MUR 30,000. In practice,  
the sections relating to termination of  
employment tend to be relied upon more 
often. The relevant sections pertaining to  
termination in the Employment Rights Act  
relate to payment of compensation upon  
termination of a contract, notice to be given  
before termination of employment and other 
such relevant issues.

In addition to the Employment Rights Act,  
employers in certain specific activity sectors  
(e.g. printing industry, textile industry) are  
regulated by Remuneration Orders which are 
regulations issued under the Employment  
Relations Act. Those Remuneration Orders 
modify the provisions of the Employment  
Rights Act and generally favour workers’ rights. 
Workers’ rights are also protected by trade 
unions, whose constitution and registration 
and administration regime is governed by the  
Employment Relations Act.

The Occupational Health and Safety Act  
heavily regulates health and safety at work,  
especially in relation to activities that involve 
risk of physical harm to workers or others  
(e.g. industrial or manufacturing activities).

As regards foreign companies, the Non-Citizen 
(Employment Restrictions) Act 1971 requires 
foreigners to have a valid work permit or  
occupation permit to work in Mauritius.

the offer is made in a prospectus which  
complies with the securities laws of  
Mauritius; and

FSC has registered the prospectus or 
has given a provisional registration to the  
prospectus.



Jurisdictional Q&A – Mauritius

55

12. What is the nature of the corporate  
governance regime in effect in your jurisdiction? 
What agencies or government bodies regulate 
corporate governance? 

A National Committee on Corporate  
Governance (‘NCCG’) has been set up under 
the Financial Reporting Act 2004. The NCCG 
has the function of, inter alia, issuing the Code 
of Corporate Governance and guidelines, and 
establishing a mechanism for the periodic  
re-assessment of the Code and guidelines.

The National Code of Corporate Governance 
2016 was launched in February 2017. The  
Code is applicable as from the reporting year 
(financial period) ending 30 June 2018 and  
applies to public sector organisations as well  
as entities referred to as ‘Public Interest  
Entities’ which include inter alia:

(a)

(b)

(c)

(d)

(e)

Other companies are also encouraged to adopt 
the guidance set out in the NCCG.

The NCCG may consist of a chairperson and 
not more than 10 other members. Each of  
them is appointed by the Minister to whom  
corporate affairs have been assigned. Each 
member must have a wide experience or  
expertise in legal, financial, corporate and  
business matters.

13. Does establishing a company in your  
jurisdiction grant any kind of residency rights? 
Are there any conditions that in order to  
receive these residency rights (if applicable)  
one must partner or establish a joint venture 
with a local (e.g. a citizen of your jurisdiction)?

There is no automatic grant of residency  
when incorporating a company in Mauritius.

14. When is a company subject to tax in your 
jurisdiction? What are the main taxes that may 
apply to companies in your jurisdiction? 

The main taxes applicable to companies are  
under the Income Tax Act 1995 and the Value 
Added Tax Act 1998. There is no capital gains 
tax in Mauritius.

A company is taxed in Mauritius if it is deemed 
to be a tax resident in Mauritius or when it  
derives income from Mauritius. Income is  
derived in Mauritius by a company where:

(a)

(b)

entities listed on the Stock Exchange of  
Mauritius;

financial institutions, other than cash  
dealers, regulated by the Bank of Mauritius;

financial institutions regulated by the FSC, 
from the following categories –

(i)

(ii)

(iii)

(iv)

Any company which has, during 2  
consecutive preceding years, at least one  
of the following —

(i)

(ii)

insurance companies, other than  
companies conducting external  
insurance business, licensed under the 
Insurance Act;

collective investment schemes and 
closed-end funds, registered as reporting 
issuers under the Securities Act 2009; 

CIS managers and custodians licensed  
under the Securities Act 2009;

persons licensed under the Financial  
Services Act 2007, s 14 to carry out  
leasing, credit finance, factoring and  
distributions of financial products to  
the extent that the services supplied  
are by retail;

an annual turnover exceeding 500 million 
rupees: or

total assets exceeding 500 million rupees.

Any group company which has, during 2  
consecutive preceding years, at least one  
of the following —

(i)

(ii)

an annual turnover exceeding one billion 
rupees; or
total assets exceeding one billion rupees.

entities listed on the Stock Exchange of  
Mauritius;

financial institutions, other than cash  
dealers, regulated by the Bank of Mauritius;

financial institutions regulated by the FSC, 
from the following categories –
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Income Tax Act 1995

Every company resident in Mauritius (i.e. every 
company which is incorporated in Mauritius or 
has its central management in Mauritius) is lia-
ble to pay income tax on its chargeable income 
at the rate of 15%.

GBCs are tax resident in Mauritius and will be 
liable to tax in Mauritius at the rate of 15% on 
its net income. 
A partial exemption regime of 80% on specified 
income is applicable which brings the effective 
tax applicable to 3%. Specified income includes 
the following:

•

•

•

•

•

There is a 100% exemption on income derived  
by a person licensed under the Captive  
Insurance Act 2015 for a 10-year period.

The existing credit system for relief of double  
taxation will still be applicable where the  
partial exemption is not available for taxes  
suffered on foreign income.

With respect to Authorised Companies,  
income tax in is payable in Mauritius as they  
are deemed to conduct business outside of  
Mauritius and accordingly qualify as exempt  
persons under the Income Tax Act.

Read law at University Reading, England 
and completed her Bar Professional Training 
Course at City University London. She is  
a barrister of the Honourable Society of  
Gray’s Inn and of the Bar of Mauritius.  
Medina undertakes work in all areas of  

the Chambers’ litigation practice, with  
particular interest in tax and the  
construction industry. Her areas of work  
also extend to employment law, company law 
and data protection. 

About Author

Medina Torabally
Barrister at Law, Benoit Chambers

Email: mt@bc.intnet.mu

foreign source dividend derived by a  
company, if the dividend has not been  
allowed as a deduction in the source  
country;

interest derived by a company other than  
a bank, if interest derived from overseas  
shall be granted;

income derived by companies engaged in 
ship and aircraft leasing. Such exemption  
in respect of income derived from overseas 
by a company engaged in ship and aircraft 

leasing;

profit attributable to a permanent  
establishment which a resident company  
has in a foreign country;

income derived by a:

(i)
(ii)
(iii)
(iv)
(v)
(vi)

Collective investment scheme (CIS);
Closed-end fund;
CIS Manager;
CIS Administrator;
Investment adviser; or
Asset manager
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Notwithstanding the above, an Authorised 
Company is required to file its statement of  
income with the MRA every year. 

Value Added Tax Act 1988

If a company that is registered with the  
Mauritius Revenue Authority for VAT purposes  
makes a taxable supply, then the company  
must charge value added tax. The current rate of 
VAT is 15%.

Other taxes

In certain transactions, land transfer tax,  
registration duty or stamp duty may be  
applicable depending on the nature of the  
transaction.

15. How does the competition law in your  
jurisdiction regulate companies?

The Competition Act 2007 (‘Competition Act’) 
has been enacted to create the Competition 
Commission, to make better provisions for 
the regulation of competition and for matters  
incidental thereto and connected therewith.

The Competition Act creates and mandates 
the Competition Commission to conduct,  
as required, any hearings with interested  
persons or parties, determine whether a  
restrictive business practice is occurring or  
has occurred and determine such penalty or  
other remedy as it thinks fit to impose in  
response to an identified anti-competitive  
practice and what action an enterprise should 
take to ensure compliance with the penalty  
or remedy.

The Competition Act, sets out in Part III,  
provisions relating to restrictive business  
practices such as collusive agreements and  
bid rigging.

The Competition Act sets out the benchmark 
for monopolies in markets, especially in relation  
to the supply of goods or services of any  
description where:

(a)

(b)

16. What are the main intellectual property 
rights companies should be aware of in your  
jurisdiction? 

The laws of Mauritius protect copyright, patents, 
industrial designs, marks (i.e. trademarks, trade 
names, service marks, and collective marks),  
layout designs of integrated circuits, and  
geographical indications.

Mauritius is party to numerous conventions 
regarding intellectual property rights, including  
the Paris Convention for the Protection of  
Industrial Property and Berne Convention for 
the Protection of Literary and Artistic Works, 
and the Convention Establishing the World  
Intellectual Property Organization.

17. Does your jurisdiction have laws or  
regulations that govern data privacy?

The Data Protection Act 2017 (‘Data Protection 
Act’) repeals the Data Protection Act 2004 and 
further strengthens the control and personal 
autonomy of data subjects over their personal 
data, in line with current relevant international 
standards, and in view of the developments in 
the techniques used to capture, transmit, and 
manipulate, record or store data.

The Data Protection Act places emphasis  
on processing of data, obligations of data  
controllers, and rights of data subjects.

The Data Protection Act provides that Data  
Protection Act is applicable to a data controller:

(a)

(b)

30% or more of those goods or services are 
supplied, or acquired on the market, by one 
enterprise; or

70% or more of those goods or services  
are supplied, or acquired on the market, by 
three or fewer enterprises.

who is established in Mauritius and  
processes data in the context of that  
establishment; and

who is not established in Mauritius but  
uses equipment in Mauritius for processing 
data, other than for the purpose of transit 
through Mauritius.
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18. Are there any incentives to attract foreign 
companies to your jurisdiction? 

There are no specific incentives to attract  
foreign companies to Mauritius.

However, in practice, foreign investors  
commonly utilise companies holding a GBC 
licence or an Authorised Company in light of  
the favourable tax regime.

19. What is the law on corporate insolvency in 
your jurisdiction?

The Insolvency Act 2009 (‘Insolvency Act’) 
governs the law relating to bankruptcy of  
individuals and insolvency of companies and  
the distribution of assets on insolvency and  
related matters. It provides for the mechanisms 
and regulatory framework for companies to 
go into administration, liquidation or winding-up 
and other relevant issues.

The Insolvency Act sets the legislative basis  
for the voluntary administration, receivership 
and liquidation of companies.

The Insolvency Act was prepared with the  
assistance of New Zealand insolvency law  
experts and follows broadly the regime  
applicable in New Zealand.

20. Have there been any recent proposals for 
reforms or regulatory changes that will impact 
company law in your jurisdiction? 

There are currently no proposed reforms  
to the Companies Act.

21. Are there any features regarding company 
law in your jurisdiction or in Asia that you wish 
to highlight? 

The Companies Act is based on New Zealand’s  
Companies Act 1993. In turn, the latter 
was inspired by the English Companies Act.  
As a commonwealth country, Mauritius  
follows the principles of common law, and  
practitioners may refer to the case  
law of England and Australia for  

the purposes of interpretation of legislation  
or case law.
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1. What are the main reasons foreign investors 
invest in your jurisdiction? 

Ghana’s relatively stable political environment 
and abundant natural resources makes it a  
leading destination for foreign investment in  
Africa. Cocoa, gold and crude oil make up  
Ghana’s primary sources of revenue from  
foreign trade. It is the second largest producer 
of cocoa in the world1  and the largest producer  
of gold in Africa.2  The existence of investment  
protection laws and Ghana’s status as an  
emerging market for various goods and services,  
due particularly to gaps in infrastructure  
and technology, also serve to attract foreign 
investment into the country. Foreign direct  
investment (FDI), which accounts for more 
than a quarter of Ghana’s GDP, has increased  
gradually in recent years, with the mining, oil  
and gas, energy and construction sectors  
attracting the most investment3.  The highest  
FDI inflow of USD 4.91 billion was reported in 
2017, with China being the largest investor in 
terms of both value and volume4.  At the end  
of the 2018 fiscal year, a total investment of  
approximately USD 3.68 billion with the FDI 
component of USD 3.46 billion, being nearly 
95% of total investment recorded5.

2. What foreign investment legislation is in place 
in your jurisdiction (e.g. Foreign Investment 
Law or Foreign Investment Catalogue)? Please  
provide a brief overview of such legislation.

The Ghana Investment Promotion Centre 
Act 2013 (Act 865) (“GIPC Act”) serves as 

the main basis for the regulation of foreign  
investments in Ghana. It is supplemented by  
the Technology Transfer Regulations 1992  
(L.I. 1547). The GIPC Act passed in 2013,  
established the Ghana Investment Promotion 
Centre (“GIPC”) as the government’s monitoring  
and coordinating agency for all investment  
activities in Ghana. The GIPC has the primary  
objective of encouraging, promoting and  
monitoring investment in the Ghanaian  
economy through the formulation and  
initiation of investment promotion policies  
and incentives, registration and monitoring 
of foreign-owned businesses in Ghana and  
registration of technology transfer agreements, 
among others. Foreign investors are required  
to comply with the requirements of the GIPC 
Act and the Technology Transfer Regulations  
and are offered various incentives and  
investment protections under the GIPC Act. 

3. What restrictions are placed on foreign  
investment? Does this differ at local levels of 
government? 

The GIPC Act imposes a minimum equity  
requirement on foreign investors who wish  
to invest in areas in which foreign participation  
is permitted. A foreign investor looking to  
participate in a joint venture with a Ghanaian 
citizen may do so upon investing a minimum 
amount of USD 200,000 as equity in cash or  
capital goods or a combination of both, if 
the Ghanaian investor holds at least 10% of 
the equity of the joint venture. In the case of  
a wholly foreign-owned enterprise, the investor  

Firm:          N. Dowuona & Company

Authors:   NanaAma Botchway and Achiaa Akobour Debrah

Jurisdiction: Ghana 
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2

³
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http://www.fao.org/3/I8329EN/i8329en.pdf

https://www.bloomberg.com/news/articles/2019-06-09/nation-

built-on-gold-loses-its-african-crown-to-rival-ghana

https://www.worldbank.org/en/country/ghana/overview

Quarterly Investment Report: Volume 13, Issue 4 of the GIPC

(http://www.gipcghana.com/press-and-media/downloads/reports/ 

24-q4-2017-gipc-quarterly-investment-report/file.html)

Quarterly Investment Report: Volume 14, Issue 4 of the GIPC

(https://www.gipcghana.com/press-and-media/downloads/reports/ 

38-2018-q4-investment-report/file.html)
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interest. A contract between the Government  
of Ghana and a foreign entity must be approved 
by Parliament if it qualifies as an international 
business transaction. In the absence of such  
approval, the agreement is void and  
unenforceable.

4. What are the most common business vehicles 
for foreign investors? How long do they take 
to be set up? What are the key requirements 
for the establishment and operation of these  
vehicles? 

The most common business vehicle for  
foreign investors is the private company  
limited by shares. This is a company that  
is owned by its shareholders, whose liability is 
limited to the extent of their capital investment 
and that is incorporated with the primary aim  
of making profit.  Ghanaian law requires  
companies limited by shares to have at least two 
(2) directors (one of whom must be ordinarily 
resident in Ghana), a secretary and an auditor. 

Although not strictly speaking a form of  
entity formed under Ghanaian law, the external 
company is another very common form used 
by companies operating in Ghana Corporate 
bodies incorporated outside Ghana that seek 
to operate within the jurisdiction need not  
automatically incorporate a subsidiary in  
Ghana, unless they are required to do so  
under relevant sector-specific legislation or 
wish to do so for commercial reasons. They 
must however register as external companies 
with the Registrar of Companies. External  
companies must appoint a local manager to 
manage the business of the company in Ghana.  
A foreign company that wishes to register as 
an external company in Ghana is required to  
provide a notarised copy of the company’s  
constitutional documents, notarised statement 
from the jurisdiction of origin of the company 
including its name, address in the jurisdiction  
of incorporation, objects and shareholding  
structure, notarised power of attorney  
authorising the local manager to act on behalf  
of the company, details of its address in Ghana  
and the details of any charges on any of its  
property. The foreign company is also required 
to provide information on its beneficial owners.

is required to invest a minimum capital of  
USD 500,000 in cash or capital goods or a  
combination of both. Foreign investors who 
engage in trading, i.e. the buying and selling  
of imported goods and services, must  
meet a minimum capital requirement  
of USD1,000,000 and must employ at least  
20 skilled Ghanaians. These minimum capital  
requirements however, do not apply to  
portfolio investments, enterprises set up for 
export trading or their branch offices. The  
GIPC Act also restricts foreign investors 
from engaging in certain activities that are  
exclusively reserved for Ghanaians only.  
These activities include petty trading, selling 
of goods or provision of services in markets  
or stalls, operation of beauty salons and  
barber shops, operation of taxi or car hire  
services involving a fleet of less than  
25 vehicles, retail of finished pharmaceutical  
products, production, retail and supply of  
sachet water, pool betting businesses and  
lotteries (other than football pools), printing  
of scratch cards for telecommunications  
services and production of exercise books and 
basic stationery.

Specific industries such as the power, oil and 
gas, and telecommunications sectors impose 
additional local participation rules on foreign 
investors. For instance, in the power sector, 
the newly passed Energy Commission (Local  
Content and Local Participation) Electricity 
Supply Industry Regulations 2017 (L.I. 2354) 
requires a company that intends to engage in 
wholesale power supply activities to have an  
initial local equity participation of at least  
15% by a Ghanaian partner which must be  
progressively increased to at least 51% within  
a period of 10 years. 

Foreign real estate investors are restricted 
from acquiring a freehold interest or a leasehold 
interest of more than 50 years at a time in any 
land located in Ghana. Foreign investors are  
also prohibited from engaging in small scale  
mining activities and the retail of finished  
pharmaceutical products. Under Ghana’s 
Constitution, a non-Ghanaian citizen who  
acquires a freehold interest in land will have  
the interest converted to a 50-year leasehold 
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qualifies as an international business transaction  
where the nature of the business which is 
the subject-matter of the transaction has a  
significant foreign element or the parties to 
the transaction (other than the Government of 
Ghana) are foreign nationals or residents, or in 
the case of companies, the place of their central  
management and control is outside Ghana.   
Public-Private Partnership transactions,  
depending on the nature and size, may also  
require governmental approval of various  
forms, including the approval of the Ministry 
of Finance. Other projects may require sector 
specific governmental approvals. For instance,  
power-related transactions may require  
approvals from the Ministry of Power, the  
Energy Commission, and the Public Utilities 
Regulatory Commission. If the transaction is 
a result of a government procurement, it will 
require approval from the Public Procurement  
Authority. In heavily regulated industries,  
transfers of significant stakes in licensed  
entities, are subject to the prior approval of  
the regulator, irrespective of the nationalities  
of the transferor and the transferee. Approval 
processes and timelines vary based on the type 
of approval required.

6. What sectors are heavily regulated or  
restricted in your jurisdiction, if any?  
Conversely, what are some of the more open  
or unrestricted sectors, if any?
 
Sectors such as mining, oil and gas, financial  
services, minerals and commodity trading,  
power and telecommunications are heavily  
regulated in Ghana. A public regulator oversees  
each of these sectors. The entertainment  
and construction sectors are more open,  
although not entirely unregulated.

7. Are there any restrictions on doing business 
with certain countries or territories in your  
jurisdiction? (For example, sanctions)

No. Ghana does not have any business  
restrictions when it comes to dealing with  
other nations.

To incorporate a limited liability company,  
tax identification numbers must be acquired 
for the proposed company, its directors and 
shareholders and the appropriate incorporation 
forms setting out the name, address, objects 
and shareholding structure must be completed 
and submitted to the Registrar of Companies.  
A company has an option to be incorporated  
with or without a registered constitution. 
Where the company chooses to not have a  
registered constitution, the default constitution 
for private limited liability companies, provided 
under the Companies Ac, 2019 (Act 992), will  
be deemed applicable to it. Incorporation of  
a private limited liability company or  
registration of an external company usually  
takes 5 to 10 working days, following the  
payment of the applicable fees, provided that 
all the necessary documents and paperwork  
are in order. Where there is a defect with  
regards to the required documents, the  
incorporation or registration may take longer. 
After the incorporation or registration with 
the Registrar of Companies is completed, the 
company is required to submit certain periodic  
returns and to file certain documents with  
the Registrar of Companies. Companies with 
foreign investors must register with the GIPC 
thereafter and, depending on the nature of  
its activities, additional registrations with the 
municipal authority (for a business operating  
permit), the Social Security and National  
Insurance Trust (for purposes of social  
security payments for employees), the  
Environmental Protection Agency (for an  
environmental permit), the Ghana National  
Fire Service (for a fire certificate), VAT  
registration with the Ghana Revenue Authority  
and licensing by a sector-specific regulator  
may be required to lawfully carry on business.

5. Under what circumstances are foreign  
investments subject to government approvals?  
What is the process and timeline for such  
approvals?  

Where the government is a party to a  
transaction that qualifies as an international 
business transaction within the meaning of the 
Constitution Article 181(5), the transaction 
must be approved by parliament.  A transaction 
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activities in Ghana. In particular, the company  
must demonstrate its ability and intention 
to export at least 70% of its annual production  
of goods or services. Incentives aimed at  
attracting investment in free zones include  
exemption from the payment of direct and  
indirect duties and levies on all imports for  
production and exports from free zones;  
exemption from the payment of income 
tax on profits for 10 years from the date of  
commencement of operations (income tax 
thereafter shall not exceed 15%); exemption  
from payment of withholding taxes from  
dividends arising out of free zone investments; 
and relief from double taxation for foreign  
investors and employees. Additionally, there  
are no conditions or restrictions on the  
repatriation of dividends or net profit,  
payments for foreign loan servicing, payments  
of fees and charges for technology transfer  
agreements and remittance of proceeds  
from sale of any interest in a free zone  
investment. Also, free zone companies are  
permitted to operate foreign currency  
accounts with banks in Ghana. Free zone  
investments are further guaranteed protection  
against nationalisation and expropriation.  
The agreement establishing the African  
Continental Free Trade Area recently came  
into force. Foreign investors who belong to 
member states may be eligible to benefit from 
tariff-free movement of goods and services 
within the free trade area. There also exists  
a free trade agreement amongst members of  
the Economic Community of West African  
States (ECOWAS), the ECOWAS Trade  
Liberalisation Scheme (ETLS) which grants  
some reliefs for persons dealing in agricultural, 
artisanal handicrafts, unprocessed products, 

and industrial products.

10. What are the main taxes that could  
apply to foreign investors in your jurisdiction?  
(For example, Personal Income Tax,  
Corporation Tax, Value Added Tax and  
Social Security Payments). 

The main taxes that could apply to foreign  
investors in Ghana are corporate income tax 
and personal income tax. Income tax rates are 
subject to applicable double taxation treaties.  

8. What grants or incentives are on offer to  
foreign investors, if any? 

Generally, there are industry-based and  
location-based tax incentives. For instance, 
there are reduced corporate income tax rates 
for targeted industries such as agriculture, 
agro-processing and waste management  
companies, which may be taxed at rates as  
low as 1% during the concession period.  
Manufacturing companies located in regional 
capitals of Ghana aside Accra, pay corporate 
tax at the rate of 18.75% and those located 
outside regional capitals pay tax at the rate  
of 12.5%. Specific tax breaks may also be  
granted in order to reduce the tax burden of  
investors in relation to certain strategic  
projects. Additional incentives also exist  
under the GIPC for various industries. Entities 
registered with the GIPC are entitled to  
automatic immigration quotas for expatriate 
staff, protection against nationalisation or  
expropriation and, subject to foreign exchange 
laws, guarantee that capital, dividends and  
net profits may be transferred outside Ghana 
in freely convertible currency. Foreign  
investors that are licensed by the Ghana  
Free Zones Authority to operate as free  
zone enterprises enjoy certain incentives,  
including exemption from the laws regulating 
the import and export of goods or services  
to and from free zone areas. A free zone  
company is an enterprise that exports at least 
70% of its annual production of goods or  
services. 

9. Are there any free trade, special economic  
or industrial zones in your jurisdiction and  
what are their requirements?  

Yes, there are. Certain areas have been declared 
as free zones by the President of Ghana, in  
consultation with the Ghana Free Zones  
Authority, pursuant to powers granted under 
the Free Zone Act 1995 (Act 504). Free zones 
are areas specially demarcated to promote 
the production of goods and services in Ghana  
for export to foreign markets. To qualify for a 
free zone license, an investor must incorporate a 
limited liability company in Ghana, to undertake 
export oriented and environmentally friendly 
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are also entitled to automatic immigration  
quotas. Where a company on behalf of its  
employees makes the application for a work  
permit, the company in addition to the required 
personal documents of the employee, must 
provide additional documents pertaining to  
the company itself. 

Foreign investors are also required to comply 
with the country’s employment laws. These 
are generally set out in the Labour Act 2003  
(Act 651) and the regulations made thereunder.  
Under the Labour Act every employment  
contract made in Ghana for a duration of  
more than six (6) months, other than those  
involving casual workers, must be evidenced  
in writing and specify the whole of the  
employee’s cash and non-cash remuneration.  
The minimum age of employment in  
non-hazardous work in Ghana is 18 years  
and 21 years for employment in hazardous  
work. 

Ghana operates a three-tier pension scheme 
with the first two tiers being mandatory.  
The National Pensions Act 2008 (Act 766)  
requires every employer to pay on behalf of  
each employee, an amount equal to 13% of the 
worker’s salary as contribution towards the  
employee’s pension and deduct 5.5% from 
the salary of every employee at the end of 
each month, which are transmitted to the first 
two mandatory tiers of the pension scheme.  
The Ghanaian Constitution safeguards the  
right of all persons to freedom of association 
which includes the freedom to form or join  
trade unions for the protection of their interests. 
The right to engage in commercial or industrial 
strike is recognised by law but strictly regulated,  
with specific mechanics for resolving industrial  
disputes. Employment laws also contain  
specific protections against unfair termination 
of the employment of employees. 

Sector-specific legislation may also require 
foreign investors to comply with local content 
requirements, which may involve the use of  
local expertise and the employment of  
Ghanaian citizens in certain positions in an  
undertaking. For instance, under the Petroleum  
(Local Content and Local Participation)  

Ghana operates a worldwide income tax  
regime, and therefore, resident companies, other  
those exempted from corporate income tax 
or those that are subject to special tax-rates, 
are taxed at a general rate of 25% on incomes  
derived from their activities, irrespective  
of the source of the income. Non-resident  
companies that operate through a  
permanent establishment or may be deemed  
to have a permanent establishment in Ghana,  
are also taxed at the same rates as Ghanaian 
resident companies on any income connected  
to that Ghanaian permanent establishment  
irrespective of the source of the income.  
Income of non-resident individuals that  
are subject to tax in Ghana are taxed at 
a 20% flat rate. Foreign investors may  
also be subject to a Value Added  
Tax (VAT) of 12.5%, National Health Insurance 
Levy (NHIL) of 2.5% and Ghana Education Trust 
(GET) Fund Levy of 2.5% in connection with  
the supply of goods and services made in  
Ghana, the importation of goods, the  
exportation of non-traditional goods and 
the supply of imported services. Additional 
taxes such as customs and excise  
duties, communication service tax on  
telecommunications and airport taxes on use  
of the international and domestic airports  
may also apply.

11. What are some of the employment  
regulations in your jurisdiction that foreign  
investors should be aware of? Is it possible to  
secure residency permits or work visas for  
foreign nationals under investment? 

Foreigners looking to work in Ghana must  
acquire a work permit prior to their arrival  
in the country. Foreigners who are not  
members of ECOWAS are required to acquire 
visas prior to or on arrival in Ghana. Further,  
any foreign national who intends to remain  
in Ghana for a substantial period must obtain 
a residency permit. Companies that intend  
to employ foreign nationals must obtain  
immigration quotas from the Ghana  
Immigration Service. Companies registered  
with the GIPC are entitled to automatic  
immigrant quotas based on their equity  
investment. Free zone licensed companies  
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(for example, export proceeds), whiles FCAs  
are credited with unrequited transfers from 
abroad. Transfers from FCAs to FEAs are  
permitted, but not vice versa. Transfers from 
FCAs and FEAs to cedi accounts are also  
allowed. Dividends and net profits attributable  
to foreign investments may be transferred 
through any authorised dealer bank in  
freely convertible currency. Repayments of  
foreign loans in foreign currency, payments 
made in settlement of trade debts and  
remittance of proceeds of investments and  
interests attributable to investments in  
foreign currency are permitted and must be 
made through an authorised commercial bank. 

15. Are there any restrictions, approval  
requirements or potential penalties if a foreign 
investor withdraws their investment in your  
jurisdiction? 

Certain regulated industries (such as banking,  
oil and gas etc.) require approval from the  
public regulator prior to a transfer of significant 
shareholdings in the regulated entity. Beyond 
this and any other obligations that a foreign  
investor may contractually be bound by, we  
are not aware of any such restrictions, approval 
requirements or potential penalties.

16. What contract enforcement and investor 
protection mechanisms are in place in your  
jurisdiction, if any? 

There are various contract enforcement and  
investor protection mechanisms that are  
available to foreign investors. An investor may 
bring an action before the Ghanaian courts  
to enforce a contract, subject to the terms  
of such contract. Ghanaian courts will enforce  
a contract according to the terms agreed  
between the parties provided that the contract 
is devoid of illegality and other vitiating factors 
and the remedy being sought is not against 
public policy or the rules of equity. Contract 
enforcement rights are also subject to laws  
relating to liquidation, insolvency, reorganization  
and any other laws relating to or affecting  
the enforcement of creditors’ rights generally.  
Foreign judgments and arbitral awards may  

Regulations 2013 (L.I. 2204), by the fifth year  
of being licensed by the Petroleum Commission, 
a licensed company must show that Ghanaian 
citizens comprise 50-60% of its management 
staff, 50-60% of its core technical staff and  
90% of all other staff.

12. Can foreign investors acquire real property  
and land in your jurisdiction? Are there any  
restrictions or limitations? 

Yes, foreign investors may acquire interests in 
land and real property. However, non-Ghanaians  
are prohibited from acquiring a freehold  
interest in any land in Ghana or a leasehold  
interest of more than 50 years at a time in  
any land. 

13. Are there any processes in your  
jurisdiction that can block foreign investment 
under specific circumstances? 

Other than issues relating to public policy  
and the invalidation of an international  
business transaction in respect of which  
parliamentary approval has not been obtained, 
there are currently no such processes that we 
are aware of.

14. What foreign currency or exchange controls 
should foreign investors be aware of?

Under the Foreign Exchange Act 2006 (Act 
723) and notices issued thereunder by the Bank  
of Ghana, the sole legal tender in Ghana is the 
Ghana Cedi. Accordingly, unless otherwise  
authorised by the Bank of Ghana, no resident  
of Ghana is permitted to price, advertise,  
receive or make payment in any foreign  
currency for goods and/or services. However,  
Ghanaian residents may transfer foreign  
exchange abroad to meet bona fide external  
payment obligations, including debt obligations  
to a foreign lender provided that there is  
sufficient documentary evidence of the  
foreign debt obligation. Ghanaian residents  
and non-residents are permitted to maintain 
foreign exchange accounts (FEAs) and foreign 
currency accounts (FCAs) with licensed banks 
in Ghana. FEAs must be credited with foreign 
exchange generated from activities in Ghana 
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also be enforceable in Ghana subject to the  
satisfaction of certain conditions prescribed by 
law. A final judgment obtained from a foreign 
court, under which a sum of money is payable,  
may be enforced in Ghana if there exists a  
reciprocal agreement between Ghana and the 
foreign jurisdiction from which the judgment 
emanates. This may be done by an application  
to the High Court in Ghana to have the  
judgment registered. The courts of Ghana will, 
subject to the conditions in the provisions of  
the Courts Act 1993 (Act 459), recognise,  
accept and enforce such judgment without  
any retrial or examination of the merits 
of the case. In the absence of a reciprocal  
arrangement between Ghana and the foreign  
country, a foreign judgment can only be  
enforced by issuing of a fresh writ in the  
High Court. There are also alternative dispute 
resolution mechanisms that investors may  
avail themselves of to seek redress in order  
to protect their investments. 

17. Does your jurisdiction have any bilateral  
or multilateral investment protection  
treaties with Asia-Pacific jurisdictions that  
are commonly used for investing into the  
country?

There are bilateral investment treaties  
between Ghana and China, as well as Ghana  
and Malaysia. These treaties enjoin the  
contracting state parties to create favorable 
conditions for investors of the other contracting  
party and admonishes States to, at all times,  
accord equitable treatment and adequate  
protection to investors.

18. What intellectual property rights  
protections are available in your jurisdiction  
to foreign investors? 

There are a number of legislations that offer 
protection of various forms of intellectual  
property, including trademarks, patents,  
industrial designs and copyright. These laws 
regulate the use of intellectual property in  
Ghana and provide adequate protections  
for owners of intellectual property provided  
that the conditions specified under the specific  

laws are met. Whereas some intellectual  
property rights such as trademarks, industrial  
designs and patents must be registered in  
order to take advantage of the provisions in  
the applicable law, others such as copyright 
are automatically protected whether or not  
registered by the intellectual property owner.  
Additionally, common law rules and the  
provisions of the Protection Against Unfair 
Competition Act 2000 (Act 589) and the  
Geographical Indications Act 2003 (Act 659) 
may afford protection for both registered 
and unregistered intellectual property rights 
owners. Ghana is also a signatory to various  
intellectual property related treaties, including 
the Harare Protocol on Patents and Industrial 
Designs, the Paris Convention for the Protection  
of Industrial Property and the Trade-Related  
Aspects of Intellectual Property Rights 
(TRIPS Agreement), which grant additional  
protections for intellectual property rights  
registered by member states.

19. Are there any environmental policies and 
regulations that (potential) foreign investors 
should be aware of prior to or throughout  
the investment process in your jurisdiction? 

Yes, foreign investors must comply with the  
Environmental Protection Agency Act 1994  
(Act 490) and the regulations promulgated 
thereunder. The Environmental Protection 
Agency (“EPA”) is responsible for ensuring 
compliance with environmental laws. The 
EPA is mandated to regulate the relationship  
between industry and other related  
projects and the impact these may have on  
the environment. The EPA Act and regulations  
provide rules and standards of conduct  
relating to the use of environmental resources, 
the proper disposal of industrial waste and  
other associated matters.  Depending on the 
nature of their activities, especially if those  
activities are likely to have a significant  
impact on the environment, foreign-owned  
businesses may need to register with the  
EPA. Following registration and screening by 
the EPA, an entity may be required by  
the EPA to undertake an environmental  
impact assessment and obtain an  
environmental permit. Environmental permits  



Jurisdictional Q&A – Ghana

69

are renewable and entities are required  
to maintain certain records and file periodic  
reports on the impact of their activities on  
the environment.

20. Are there any government agencies or 
non-governmental bodies that (potential)  
foreign investors can turn to for more  
information on investment in your jurisdiction? 

Yes, the Ghana Investment Promotion Centre 
provides information and assistance to foreign 
investors. Other agencies such as the Ghana 
Free Zones Authority may also assist potential 
investors on various investment-related issues.

21. Have there been any recent proposals for 
reforms or regulatory changes that will impact 
foreign investment in your jurisdiction?  

The recently passed Companies Act 2019  
(Act 992) introduces certain changes to 
the company formation and administration  
processes in Ghana. Under the new Act, 
the existing requirement for members of a  
company to provide certain information on  
beneficial owners has been expanded to  
include the need to provide details of the legal,  
financial, security, debenture or informal  
arrangement giving rise to the beneficial  
ownership. The new Act also requires that  
at least one of the directors of a company 
must be ordinarily resident in Ghana. The new  
Companies Act creates avenues for persons  
to employ pre-authorised electronic and  
digital means in filing certain documents with 
the Office of the Registrar of Companies. 

Unlike the previous law, the new Act requires 
prospective directors to make a statutory  
declaration indicating amongst others, that  
they have not, within the five years preceding  
their appointment, been charged with or  
convicted of a criminal offence involving fraud  
or dishonesty or a criminal offence relating  
to the promotion, incorporation or management  
of a company or been a director or senior  
manager of a company that has become  
insolvent. Persons who have been convicted 
of certain offences may be banned from acting 

as directors for periods of five years, ten years 
or permanently. Persons who have previously  
acted as directors or senior executives in  
companies that have since become insolvent 
within five years preceding their appointment  
as directors are also automatically disqualified.

The GIPC has indicated that it is in the process 
of reviewing its existing law with the view of  
proposing amendments that will impact foreign 
investment in Ghana, however, the details  
of these proposals have not yet been made 
public. There are also various local content  
requirements being developed across the  
board in various industries, particularly, the 
downstream petroleum and power sectors, 
which are likely to impact foreign investment 
in Ghana. Additionally, the Public Private  
Partnership Bill when passed will impact  
procurement and implementation of PPP  
projects in Ghana, which would have  
implications for investment structures used  
by foreign investors. 

22. Are there any other features regarding  
foreign investment in your jurisdiction or in  
Asia that you wish to highlight?

No, there are none.
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1. What are the main reasons foreign investors 
invest in your jurisdiction? 

According to the most recently available  
statistics, Japan received foreign direct  
investment of JPY 28.6 trillion by the end of 
2017 and around JPY 30 trillion by the end  
of June 2018 (https://www.jetro.go.jp/invest/
ijre/report2018/ch1.html). Although investors  
from the US top the list with a share  
constituting around 23.4% of all investors,  
recently more and more Asian investors  
including those from China and Hong Kong (and 
those investing through the Cayman Islands 
and other tax havens) are investing in Japan  
and the investment from Asia has increased 
around 10-fold from 2000 (as of 2017).  
Japan is hoping to increase foreign investment 
to JPY 35 trillion by 2020 (http://www.invest- 
japan.go.jp/committee/council_07/shiryo_01- 
2.pdf).

Some of the myriad reasons foreign investors 
choose to invest in Japan are as follows:

(1)

(2)

(3)

(4)

Please note too that Japan is nearly corruption- 
free.  Only 27 people faced prosecution for 
bribery-related crimes in 2017 (http://www.
courts.go.jp/app/files/toukei/945/009945.pdf). 
Therefore, for companies valuing compliance,  
especially when dealing with government  
officials, Japan is an ideal jurisdiction.

2. What foreign investment legislation is in place 
in your jurisdiction (e.g. Foreign Investment 
Law or Foreign Investment Catalogue)? Please  
provide a brief overview of such legislation.

There are basically three kinds of investment 
legislation:

(a) 

Firm:          Momo-o, Matsuo & Namba

Authors:   Takayuki Matsuo, Peter Tyksinski and Yang Cancan

Jurisdiction: Japan 

Japan is pursuing a weaker Yen policy,  
which means that foreign companies can  
buy Japanese companies at a relatively  
discounted price;

With the recent surge in foreign travelers to 
Japan, especially from Asia, Asian companies  
have the chance to invest in Japan to  
absorb the consumption power these  
travelers possess, using their experience and 
expertise in dealing with citizens from the 
same country. (For example, the Japanese  
retail chain, Laox, was purchased by a  
Chinese company and is now targeting their 
services mainly to travelers from China.); 

Japanese technology remains at a  
world-leading level and by investing into  

Japanese companies (or assets, including  
intellectual property), foreign companies can 
obtain valuable technology and know-how; 
and

Japanese and non-Japanese institutional  
investors are becoming more and more  
active.  It has been reported that in the 
most recent round of annual shareholders  
meetings, more than 15% of listed companies  
had management proposals that were  
opposed by 20% or more of shareholders.  
This means that increasing activism,  
compliance and supervision of Japanese 
companies is occurring in the Japanese  
market which is beneficial to the (potential)  
foreign shareholders of Japanese listed  
companies.

Foreign Exchange and Foreign Trade Act 
(FEFTA) 

FEFTA basically sets out the procedures 
necessary for foreign companies to invest 
in Japan. Japanese restrictions on foreign  
investment are relatively weak. Although the 
procedures vary based on the originating  
country of investment, the business  
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rules apply. (However, in the case of incentives, 
some specific geographical areas in Japan may 
have favorable policies in place.)

Under the FEFTA, post-transaction reporting  
is the most common requirement. A  
post-transaction report to authorities is  
required when 

(1)

(2)

(3)

(To be more accurate, on (2), there are three 
lists. There are two “black” lists and one “white” 
list. If a business either falls in any of the “black” 
lists or is not within the “white” list, it is regarded 
as though condition (2) is not met.)

If, either of (1) to (3) are NOT applicable, then, 
a report should be submitted to authorities  
before the transaction is conducted and during 
the waiting period, the government will conduct  
a review to determine whether the investment  
may be allowed. If the government really  
believes that such investment should be 
stopped, it may order the investment to cease.

To our knowledge, the Children’s Investment 
Fund case was the only example of the Japanese 
government’s exercise of the power to prevent 
the investment under the FEFTA. In 2008,  
the fund tried to purchase J-Power’s stock.  
J-Power is an electric power company  
running power plants and it was constructing  
a new nuclear plant. At that time, the fund  
virtually opposed the nuclear plant by arguing that 
the return and dividend level should be raised.  
As electric power, especially, nuclear  
power, is considered to be related to national  
security, it is not listed in the white list in  
(2) above. The government believed that  
national security was at stake which finally  

(b)

(c)

(Please note that when you invest in  
Japan, international wire transfer or other  
currency-related transactions may be involved.  
The explanations above and in 3. below are  
only limited to the “investment” itself and a  
separate examination is necessary on  
currency-related transactions, and, in many  
cases, a report regarding such transactions to  
authorities is required).

3. What restrictions are placed on foreign  
investment? Does this differ at local levels of 
government? 

Basically, in terms of restrictions, nation-wide 

being invested in, the form of investment,  
etc., according to our experience, a  
post-investment report to the relevant  
government ministry (for statistical purposes 
only) is the most common form of procedure. 

Laws specific to certain industries 
As in many countries, certain industries 
are regulated by industry-specific laws. For  
example, a permit is required to open a 
bank in Japan, which is common worldwide.  
Although most of such laws provide rules 
which are applicable to both domestic 
and foreign companies, in relatively small  
cases, based on national safety and security  
considerations, there are restrictions on 
foreign investment. Restricted industries 
include, among others: agriculture, air and 
freight transportation, television, wireless  
communications, and other industries  
related to national security such as weapons, 
nuclear power and space, etc.

Incentive legislation
There are some pieces of legislation that  
provide incentives to foreign investors 
(https://www.jetro.go.jp/invest/support/). 
A major piece of incentive legislation is the 
Act for Promotion of Japan as an Asian  
Business Center (https://www.meti.go.jp/
policy/investment/pdf/02guidline.pdf). With 
this new act, Japan is striving to become a 
center of business for Asia. As the contents 
of incentives may change from time to time, 
we strongly recommend confirming the most 
recent developments.

the foreign investor is among those countries 
in a list of countries (most countries and  
regions are listed, including the US, PRC, 
Hong Kong and Taiwan), 

the business conducted is within the white 
list of businesses (where many businesses  
are listed but some business related to  
national security as below are omitted), and 

the transaction does not fall within certain 
regulations on Iran (which is not addressed 
in this article).
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due diligence may not be necessary).

5. Under what circumstances are foreign  
investments subject to government approvals?  
What is the process and timeline for such  
approvals?  

Please see our comments above at question 
3. Please note that the time period prohibited  
to transact in principle is 30 days if the  
report before the transaction is applicable.  
But this can be reduced to 14 days or even  
four business days based on whether  
certain conditions apply.

6. What sectors are heavily regulated or  
restricted in your jurisdiction, if any?  
Conversely, what are some of the more open  
or unrestricted sectors, if any?
 
Please see our comments in questions 2. and 3.  
respectively. In sectors where national security  
is at stake, foreign investments are relatively  
restricted.

7. Are there any restrictions on doing business 
with certain countries or territories in your  
jurisdiction? (For example, sanctions)

Please see our comments in question 3. above.  
If Iran is the country in question, the transaction 
is usually regulated heavily. 

8. What grants or incentives are on offer to  
foreign investors, if any? 

Please see our comments in question 2. In some  
cases, subsidies are given while in others,  
tax benefits are offered. Based on the actual  
situation there may be other kinds of incentives,  
such as enabling the foreign investors  
to easily obtain a visa.

9. Are there any free trade, special economic  
or industrial zones in your jurisdiction and  
what are their requirements?  

There are numerous special economic zones  
such as the Fukushima revival zone (https://www.

pref.fukushima.lg.jp/sec/32021a/hukkotokku.html).

resulted in a suspension order. Although it 
is arguable whether it was proper for the  
government to suspend the fund’s investment, 
reflecting criticism, the Japanese government 
has since refrained from the exercise of such  
authority. This means that even if either of (1) 
to (3) are not applicable, it may be possible to 
make an investment in sensitive industries such 
as electric power (including nuclear electricity  
generation) and aerospace. Therefore, it is at 
least worthwhile to contact Japanese experts 
for an initial risk analysis.

4. What are the most common business vehicles 
for foreign investors? How long do they take 
to be set up? What are the key requirements 
for the establishment and operation of these  
vehicles? 

Although branch offices are used in the financial 
industry, the most common types of vehicles  
involve either setting up a new entity or buying 
an already established entity.

The most common corporate entities are  
KK (Kabushiki Kaisha, or joint stock company)  
and GK (Goudou Kaisha, equivalent to  
a limited liability company). Although a GK  
has some advantages, currently more than  
2/3 of Japanese entities established in 2018 
are KKs (http://www.tsr-net.co.jp/news/ 
analysis/20190514_04.html) with GKs at 
around 20%. We recommend that in selecting  
whether to incorporate as a GK or a KK,  
the relative popularity of KKs should be  
considered. 

If a foreign investor establishes a KK from 
scratch, especially without anyone who can 
assist in Japan, such process actually requires 
a certain amount of time (typically sever-
al months). An expedited method is to allow  
a person who lives in Japan to assist the  
foreign investor and set up a new company  
on its behalf. The foreign investor can  
then purchase an already existing company.  
Especially when the report after the transaction  
(see above 3.) is applicable, the procedure can  
be done very quickly such as within a month 
(and if such a new entity is transferred  
quickly without any business conducted,  
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permanent employment and the other is  
employment with a fixed term. Permanent  
employees enjoy a relatively large amount of 
protection. If a company wants to terminate  
a permanent employee, the company must 
prove that justifiable reasons exist. The  
difficulties of termination based on the reason 
for such termination can be summarized as  
follows:

(a)

(b)

10. What are the main taxes that could  
apply to foreign investors in your jurisdiction?  
(For example, Personal Income Tax,  
Corporation Tax, Value Added Tax and  
Social Security Payments). 

There are corporate income taxes for legal  
entities, personal income taxes for natural  
persons as well as a consumption tax, which  
is a kind of value added tax.

Some of the important social security  
insurances are Workers’ Accident  
Compensation Insurance, Employment  
Insurance, Health Insurance and Nursing Care 
Insurance and Employees’ Pension Insurance. 

11. What are some of the employment  
regulations in your jurisdiction that foreign  
investors should be aware of? Is it possible to  
secure residency permits or work visas for  
foreign nationals under investment? 

In Japan, companies may choose two  
methods of retaining employees. One is  

Termination because of the employee’s 
knowledge, ability, or personality: It is  
usually NOT possible to terminate. A  
company needs to try its best to train the  
employee, try assigning other job  
responsibilities which may fit the employee, 
etc.

Termination due to the economic conditions 
of the company. If the Japanese entity is  
running in the red for a certain number of 
years, it may become necessary to terminate 
employees after taking certain steps. But the 
choice of the terminated employee or other 
issues of reasonability will be scrutinized by 
the court if the employee disagrees.
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encompasses general corporate, M&A,  
commercial transactions and dispute resolution, 
especially for multi-national clients in English 
or Mandarin.  Mr. Matsuo has over 10 years of  
experience assisting clients on investing and doing  
business in Japan.  He currently serves as a  
part-time lecturer at top Japanese universities.

Mr. Matsuo received his LL.B. from the  
University of Tokyo (2006), his LL.M.  
from Harvard Law School (2013), and his  
second LL.M. from Peking University Law  
School (2015).  He is currently pursuing his  
Ph.D. at Peking University Law School.

About Author

Takayuki Matsuo
Partner in Charge of China Division, 
Momo-o, Matsuo & Namba

Email: takayuki.matsuo@mmn-law.gr.jp



Jurisdictional Q&A – Japan

75

13. Are there any processes in your  
jurisdiction that can block foreign investment 
under specific circumstances? 

Please see question 3. above, especially  
the description of the Children’s Investment  
Fund case.

14. What foreign currency or exchange controls 
should foreign investors be aware of?

Basically, Japan is relatively open on  
currency and exchange. But according to  
FEFTA, under certain conditions, especially  
when the amount remitted is large, a report  
or other obligations arise.

15. Are there any restrictions, approval  
requirements or potential penalties if a foreign 
investor withdraws their investment in your  
jurisdiction? 

Basically, there are no specific requirements  
for withdrawals targeting foreigners. Of  
course, whether the company is domestic or  
foreign-invested, the Bankruptcy Act or other 
Acts on the withdrawal of the investment  
(liquidation of the entity) are applicable.   
Therefore, when a company is facing a debt  
crisis, it cannot easily repatriate money.

16. What contract enforcement and investor 
protection mechanisms are in place in your  
jurisdiction, if any? 

In most of FTAs (or similar trading  
agreements) Japan has executed, there are  
ISDS (Investor-State Dispute Settlement)  
provisions where the investors may be  
protected by arbitration.

Also, as Japan protects property rights, 
when there really is a need for expropriation,  
the Japanese Constitution and practice  
provides the property owner compensation.  
In addition, please note that Japanese officials 
are not corrupt (see 1. above) and this is also  
an additional advantage worth considering.

(c)

Of course, in reality, when a company wants to 
terminate a permanent employee but does not 
have a justifiable reason, a separation package 
(which is larger than the normal allowance if the 
company has a retirement allowance system) 
would be negotiated with the employee.

The difficulty to terminate permanent  
employees as illustrated above makes fixed 
term employment a good option for investors 
to choose. Basically, a company may choose a 
renewable period of employment which is three 
years or shorter.

Please note that if the total of the renewed 
fixed term employment exceeds 5 years, and the  
employee asks for permanent employment,  
the company is obligated by law to change 
the status of the employee from fixed term to  
permanent.

For work visas, there are certain conditions 
to obtain visas for investors which should be  
met with the assistance of experts.

12. Can foreign investors acquire real property  
and land in your jurisdiction? Are there any  
restrictions or limitations? 

Yes. Currently, there are basically no regulations  
against foreigners acquiring real property.   
The Alien Land Act was enacted in 1925 and 
from 1926, there was an enforcement order 
which provided concrete restrictions against 
foreigners. However, at the end of World 
War II, in 1945, such enforcement order was  
discontinued and although the Act itself is still in 
force, there are no restrictions in place because 
there is no longer any enforcement order.

Termination as a disciplinary action: the 
Japanese court engages in a relatively  
detailed scrutiny of whether the acts which 
fall within the violation of the company’s work 
rules exist, whether the violations are so  
serious that other actions such as the  
reduction of salary, suspension of attendance, 
etc., are not more appropriate, and whether  
due process (including the chance for the  
employees to be notified and heard) occurred.
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date as the application at foreign authorities).

Japan is a member of the Bern Convention and 
as co-signatories to the Convention, Japan pro-
tects the copyright of such members to the same 
extent as Japanese copyrights.

19. Are there any environmental policies and 
regulations that (potential) foreign investors 
should be aware of prior to or throughout  
the investment process in your jurisdiction? 

Japan has experienced pollution in the past  
and so, to protect citizens, environmental 
standards are at a relatively high level.  
Although this means that running factories  
and engaging in commerce requires a higher  
level of environmental safeguards, this  
facilitates innovation and the enhancement 
of technology which, in turn, tends to make  
companies more competitive internationally 
 regarding technology. 

17. Does your jurisdiction have any bilateral  
or multilateral investment protection  
treaties with Asia-Pacific jurisdictions that  
are commonly used for investing into the  
country?

Japan has executed many FTAs with foreign  
countries. But the biggest in Asia-Pacific  
jurisdictions is CPTPP where Australia,  
Brunei, Canada, Chile, Malaysia, Mexico,  
New Zealand, Peru, Singapore, and Vietnam  
are signatories, in addition to Japan.

18. What intellectual property rights  
protections are available in your jurisdiction  
to foreign investors? 

On patents or other IP rights where registration 
is necessary, Japan provides a preferential right  
to applicants which have already registered the 
same IP with foreign authorities (i.e. to deem that  
the application in Japan is done on the same  
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20. Are there any government agencies or 
non-governmental bodies that (potential)  
foreign investors can turn to for more  
information on investment in your jurisdiction? 

Investors may inquire with the Japan External 
Trade Organization (“JETRO”) (https://www. 
jetro.go.jp/en/invest/).

Further, the Ministry of Foreign Affairs has  
established 126 diplomatic missions overseas  
as “contact points for Direct Investment  
towards Japan” (https://www.mofa.go.jp/ecm/
oecd/page25e_000142.html).

21. Have there been any recent proposals for 
reforms or regulatory changes that will impact 
foreign investment in your jurisdiction?  

The most notable change occurred recently to 
the Foreign Exchange and Foreign Trade Act 
and is effective from August 2019.  The range 
of businesses which require a prior report to 
authorities in order conduct direct investment 
was expanded.  Basically, business involved in 
software production, machines/parts regarding 
information processing, and information and 
communication services were added.  Although  
procedures regarding investments into these 
areas have now increased, practically speaking  
these changes are more procedural in nature  
and, therefore, by collaborating with  
experienced experts, we believe that most  
investments in these areas can be realized.

Japan plans to further improve the business 
environment to promote investment which  
includes the following (http://www.invest-japan.
go.jp/committee/council_07/shiryo_01-2.pdf):

(a)
(b)

(c)

22. Are there any other features regarding  
foreign investment in your jurisdiction or in  
Asia that you wish to highlight?

Japan is actively trying to set up legal systems 

welcoming “Industry 4.0” investments.  In its  
2017 Growth Strategy, Japan announced 
a ‘regulatory sandbox’ system aimed at  
encouraging the development of new business 
models not covered by existing regulations,  
such as those related to AI, drones, and  
autonomous vehicles. And after the  
testing of autonomous vehicles, the 
2019 revision of the Road Traffic Act  
enabled autonomous vehicles controlled  
by a system (where the drivers may browse 
smartphones while driving, called “Level 3”)  
to run on public roads in Japan.

one stop and quick set up of a company;
acceleration of the translation of laws and 
regulations into English; and 
improvement of corporate governance.
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1. What are the main reasons foreign investors 
invest in your jurisdiction?

New Zealand has a market-focused economy  
which encourages foreign investment, not 
only through its laws, but indirectly through  
government policy and its foreign exchange 
and financial markets. This is evidenced by the 
significant level of foreign investment in New 
Zealand’s stock exchange and in New Zealand 
properties.

2. What foreign investment legislation is in place 
in your jurisdiction (e.g. Foreign Investment 
Law or Foreign Investment Catalogue)? Please  
provide a brief overview of such legislation.

While there are very few restrictions imposed 
on foreign companies as to the type of business 
operations permitted in New Zealand, foreign 
investment is controlled in New Zealand by the 
Overseas Investment Act 2005 (OI Act) and the 
Overseas Investment Regulations 2005 made 
pursuant to the OI Act (OI Regulations). In  
essence, they regulate investment by overseas  
persons in New Zealand’s sensitive land,  
significant business assets, fishing quota and  
certain forestry rights.

The definition of an “overseas person” is set out 
in section 7 of the OI Act and includes any:

•

•

•

•

•

The definition of “sensitive land” is set out in 
full in Part 1, Schedule 1 of the OI Act.  Broadly 
speaking, there are two types of sensitive land, 
being residential land (but not otherwise sensi-
tive land) and sensitive land (but not residential 
land).  Residential land (but not otherwise sen-
sitive land) is property that has the category of 
residential or lifestyle in, or for the purpose of, 
the relevant district valuation roll.  Examples of 
sensitive land (but not residential land) include 
any:

•
•

•
•  

The definition of “significant business assets” is 
set out in section 13 of the OI Act.  Examples 
include:

•     

•

Firm:          Hesketh Henry

Authors:   Kate Telford and Christine Leung

Jurisdiction: New Zealand 

individual not a New Zealand citizen and not 
ordinarily resident in New Zealand; 
body corporate incorporated outside New 
Zealand or any New Zealand subsidiary 
owned 25% (per cent) or more by any such 
body corporate of which 25% (per cent) 
or more of any class of shares is held by an  
overseas person; 
body corporate of which the power to control 
the composition of 25% (per cent) or more of 

the governing body of the body corporate is 
held by an overseas person; and 
body corporate of which the right to exercise 
or control the exercise of 25% (per cent) or 
more of the voting power at any meeting of 
the body corporate is held or owned 25% 
(per cent) or more by an overseas person. 

establishing a new business for a period  
exceeding 90 days in any year (either on its 
own or in partnership with another person) 
where the total expenditure expected to be 
incurred in setting up the business exceeds 
NZ $100 million or an alternative monetary 
threshold that applies in accordance with the 
OI Regulations;
acquiring 25% (per cent) or more ownership 
or control of the securities of a New Zealand 
company where the value of the securities, 

non-urban land that exceeds five hectares;
land on islands which is not the main islands 
(North Island and South Island), and other  
islands listed in Part 2 of Schedule 1;
the foreshore and seabed; and
land greater than 0.4 hectares which adjoins 
sensitive land.
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be satisfied by the applicant as set out in the OI 
Act and the OI Regulations.

3. What restrictions are placed on foreign  
investment? Does this differ at local levels of 
government?

As noted above, the OI Act places restrictions on 
investments by overseas persons in relation to 
sensitive land, significant business assets, fishing 
quotas and certain forestry rights.  Each of these 
investments require consent under the OI Act. 

The restrictions under the OI Act are consistent 
across all levels of the New Zealand government.

4. What are the most common business vehicles 
for foreign investors? How long do they take 
to be set up? What are the key requirements 
for the establishment and operation of these  
vehicles?

Overseas companies or investors may establish 
their presence in New Zealand through:

•   

•    

•

•

•
•

Incorporating a limited liability company
The most common type of investment vehicle 
used in New Zealand is a limited liability  
company. In order to incorporate a company in 
New Zealand, the proposed company must have:

•    
•    
•

•

•

•

Note that these thresholds are increased for 
certain investors, including Australian investors.   
Specifically, NZ$530 million in the case of  
Australian non-government investors and 
NZ$111 million for Australian government  
investors.

The criteria and tests to be satisfied by an  
applicant for consent for an overseas investment 
will vary depending on the type of investment. 
For example, the applicant may be required to 
satisfy the “investor test”. This test includes that 
the overseas person or, if that person is not an 
individual, the individuals with control of the  
relevant overseas person, must:

•        
•
•    
•

Other tests that may apply to an applicant 
include:
•    

•
•
•
• 

There are additional criteria that are required to 

have business experience and acumen;
have demonstrated financial commitment;
be of good character; and
not be an individual of the kind referred to in 
the Immigration Act 2009 ss 15 or 16 (which 
lists persons not eligible for exemptions or 
permits under the Act, usually because of 
criminal or terrorist records).

the commitment to reside in New Zealand 
test;
the increased housing test;
the non-residential land use test;
the incidental land use test; and
the benefit to New Zealand test.

registering in New Zealand as a branch of an 
overseas company or enterprise; 
establishing a local subsidiary in New  
Zealand (as a limited liability company);
the acquisition of a New Zealand registered 
company, which would become a subsidiary 
of the overseas company;
establishing a limited liability partnership or 
general partnership; 
creating a trust; or
pursuing a joint venture.

a unique company name;
one or more shares;
one or more shareholders, having limited or 
unlimited liability for the obligations of the 
company; and
at least one director who must be either a 
New Zealand or an Australian resident. In the 
case of an Australian resident director, they 
must also be the director of a company in 
Australia (excluding a branch).

the consideration for the transfer, or the 
value of the assets of the New Zealand target 
company, and any 25% (per cent)* or more 
subsidiaries, exceed NZ $100 million or an 
alternative monetary threshold that applies 
in accordance with the OI Regulations;
increasing the proportion of ownership or 
control of the securities of such a company 
where the overseas person already has 25% 
(per cent) or more ownership or control; and
acquiring property (including goodwill and 
other intangible assets) used in carrying 
on a business in New Zealand where the  
consideration provided for the acquisition  
exceeds NZ $100 million or an alternative  
monetary threshold that applies in  
accordance with the OI Regulations.
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provided to the Companies Office is  
up-to-date) by the end of the company’s filing 
month.

5. Under what circumstances are foreign  
investments subject to government approvals?  
What is the process and timeline for such  
approvals?

As discussed in respect of questions 2 and 3 
above, foreign investors must obtain consent 
under the OI Act for transactions which involve 
sensitive land and significant business assets.  

Applicants are expected to complete the  
application template provided by the Overseas 
Investment Office (the regulatory unit within 
Land Information New Zealand, tasked with 
the administration of the OI Act) (OIO).  The  
application and its supporting information must 
be submitted electronically.  

The OIO will review the application before  
making a recommendation to the relevant  
minister on whether the application should 
be permitted.  The Minister of Finance, the  
Minister of Land Information (for sensitive 
land applications), and the Minister of Primary 
Industries (for fishing quota applications) 
make the final decision on whether to allow a  
proposed investment to proceed and are not 
bound by the OIO’s recommendations. 

The timeframe for obtaining OIO consent 
will vary depending on the kind of application 
made. On average, it takes approximately 91 
working days from start to finish. The expected 
timeframe for processing applications for a 
“Home to Live In” (e.g. buying residential land 
that is not otherwise sensitive) is within 10 
working days.  Applications which involve 
assessing substantial and identifiable benefits 
to New Zealand take the longest, as it takes 
approximately 174 working days from start to 
finish. These timeframes exclude days where 
the OIO has put the application on hold while (if  
applicable):

•    

•

While there are a number of steps required to  
incorporate a New Zealand company with the 
New Zealand Companies Office (being the  
Government agency responsible for administering 
New Zealand’s business registers), the process itself 
is relatively straightforward. Outside of special  
circumstances, a New Zealand company can  
typically be incorporated in one to two weeks.  The 
key steps to incorporate a company include:

•    
•
•  

• 

•   

Financial reporting for companies
Financial reporting in New Zealand is relatively 
straightforward for most small to medium-sized 
companies.  Companies are generally not required  
to prepare full, general-purpose financial  
statements unless they fall within certain  
categories. These categories include: 

•    
•
•

•

•    

Large companies, public companies and large  
overseas companies will be required to file their 
financial statements with the New Zealand  
Companies Office.  The financial statements 
filed with the Companies Office are registered 
and are publicly available on the Companies  
Office website.

All companies, regardless of size and 
shareholder numbers, are required to file 
an annual return with the New Zealand  
Companies Office (confirming the information  

reserving a company name;
providing company contact details; 
providing the names, dates of birth, addresses 
of all of the directors and shareholders (and, 
in most cases, evidence of such);
providing the country of origin, company 
registration number or identifier and address 
of the ultimate holding company (if any); and
providing the Companies Office with signed 
consent forms from the proposed director(s) 
and shareholder(s) of the company.

“large” companies; 
public companies; 
“large overseas companies” that carry on  
business in New Zealand; 
companies with more than 10 shareholders,  
unless the company has opted out of  
compliance; and
companies with fewer than 10 shareholders 
if the company has opted into compliance.

the OIO is waiting for the applicant to 
provide further information; 
the OIO is consulting with a third party about 
the application; or
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a UN Member State, New Zealand implements 
the sanctions the UNSC imposes under the 
United Nations Act 1946. 

8. What grants or incentives are on offer to  
foreign investors, if any?

Aside from the New Zealand Screen Production  
Grant (which incentivises international  
production to take place in New Zealand), there 
are limited grants or incentives on offer to 
foreign investors specifically. 

Foreign investors may also apply to the  
Callaghan Innovation, a Crown entity of New 
Zealand which offers government funding  
and grants.  To apply for research and  
development grants, the business must be either  
registered under the Companies Act 1993 
or the Limited Partnerships Act 2008.  New  
Zealand is also looking into offering tax incentives  
to encourage businesses in undertaking more  
research and development. 

9. Are there any free trade, special economic or 
industrial zones in your jurisdiction and what 
are their requirements?

New Zealand does not have any specific free 
trade, special economic or industrial zones. 

10. What are the main taxes that could apply 
to foreign investors in your jurisdiction? (For  
example, Personal Income Tax, Corporation Tax, 
Value Added Tax and Social Security Payments). 

Income tax
As a general rule, residents in New Zealand 
are taxed on their worldwide income, whereas 
non-residents are only taxed on income derived 
from New Zealand sources. Individuals are 
treated as New Zealand tax residents if they:

•    

•

•

•   

6. What sectors are heavily regulated or  
restricted in your jurisdiction, if any?  
Conversely, what are some of the more open or 
unrestricted sectors, if any?
 
Despite welcoming foreign investment, New  
Zealand was considered the most restrictive 
country in the 2017 OECD Foreign Direct 
Investment Regulatory Restrictiveness Index. In 
particular, the following sectors / industries are  
considered to be heavily restricted in New  
Zealand:

•    
•   
•
•

Generally speaking, New Zealand’s financial  
markets (equity, debt, futures and options) are 
principally regulated by industry regulators via a  
layer of statutory regulation. Securities and stock 
exchanges are required to be registered and are 
regulated by the Financial Markets Authority.  
Currently, New Zealand has one registered  
exchange, the New Zealand Exchange Limited, 
which operates the main stock exchange (known 
as the NZSX), a debt market (known as the 
NZDX) and an alternative exchange (known as 
the NZAX) for smaller issuers.

Due to New Zealand’s unequivocal policy on free 
trade, foreign companies investing in certain  
sectors in New Zealand, such as tourism or the  
exportation of locally manufactured goods (which 
directly contribute to foreign exchange earnings), 
are particularly welcomed by the New Zealand  
government through such bodies as Tourism New 
Zealand and New Zealand Trade and Enterprise, 
which provide assistance in these areas. Some  
regional authorities also provide limited  
assistance to investors in their particular area.

7. Are there any restrictions on doing business 
with certain countries or territories in your  
jurisdiction? (For example, sanctions)

New Zealand does not have its own legislation 
that imposes standalone sanctions. However, as 

primary industry;
fisheries;
air; and
telecommunications.

have a permanent place of abode in New  
Zealand, whether or not they have such an 
abode outside New Zealand; 
are physically present in New Zealand for 
more than 183 days within any 12-month 
period; or
are away from New Zealand in the service of 
the New Zealand government. 

the recommendation is with the Ministers 
for decision.
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11. What are some of the employment  
regulations in your jurisdiction that foreign  
investors should be aware of? Is it possible to  
secure residency permits or work visas for  
foreign nationals under investment?

New Zealand’s employment relations are based 
on a legislative minimum code.  The Employment  
Relations Act 2000 is the main piece of  
employment legislation and requires the  
employee and employer to deal with each 
other in good faith. It oversees matters of  
employment, including:

•

•
•

There are further statutes which provide  
minimum entitlements for employees, including 
the following:

• 

•

•

•

   
•   

•

•

Residence permits and visas are required for  
potential migrants who wish to settle  
permanently in New Zealand. New Zealand 

Companies are treated as New Zealand tax  
residents if:

•   
•

•

•    

New Zealand residents pay the following rates 
of tax:

•

•

•

•

•    

If New Zealand is a party to a double tax  
agreement with a foreign country, then the 
rate New Zealand imposes on dividend income 
is generally 10% (per cent), with the maximum 
being 15% (per cent).

Goods and Services Tax
Goods and services tax (GST) is payable at the 
rate of 15% (per cent) on the value of any goods 
or services supplied in New Zealand by a person 
registered for GST. It is an indirect consumption 
tax based on a value-added principle.

GST is levied on goods and services supplied by 
a person carrying on a taxable activity. GST is 
also levied on imported goods. Persons who are  
registered for GST must charge GST on all 
of their taxable supplies (or sales) and can 
claim a credit for any GST paid on expenditure  
incurred in carrying on their taxable activity. The 
net difference results in either a payment to or 
a refund from the New Zealand Inland Revenue 
Department. 

they are incorporated in New Zealand;
they have their head office situated in New 
Zealand;
they have their centre of management in 
New Zealand; or
control of the company by their directors is 
exercised in New Zealand whether or not 
decision-making by their directors is  
confined to New Zealand.

income up to NZ $14,000 — 10.5%  
(per cent);
income from NZ $14,001 up to NZ $48,000 
—17.5% (per cent);
income from NZ $48,001 up to NZ $70,000 
— 30% (per cent); 
income of NZ $70,001 or more — 33% (per 
cent); and
all companies pay a flat rate tax of 28% (per 
cent).

minimum terms and conditions in  
employment agreements;
collective bargaining; and
processes and remedies for unjustified  
dismissals and unjustified actions during  
employment (in New Zealand, an employer 
must justify every employee’s dismissal).

the Human Rights Act 1993 which prohibits 
discrimination on a wide range of grounds;
the Minimum Wage Act 1983 which  
establishes minimum working wages;
the Equal Pay Act 1972 which prohibits  
unequal payment for work of substantially 
the same type for men and women;
the Holidays Act 2003 which provides sick 
leave, bereavement leave, annual holidays 
and statutory holidays;
the Parental Leave and Employment  
Protection Act 1987 which provides parental 
leave; 
the Wages Protection Act 1983 which 
sets out how wages must be paid and how  
deductions (for example, union-related  
deductions or Kiwisaver, New Zealand’s  
superannuation scheme) are taken from an 
employee’s wages; and
the Health and Safety at Work Act 2015 
which sets requirements to keep people in 
the workplace safe. 
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The New Zealand government has recently  
introduced a further set of conditions which 
the Minister must be satisfied with before  
approving an OI Act application for residential  
land (that is not otherwise sensitive).  This  
involves the applicant showing:

•     

•    

13. Are there any processes in your jurisdiction 
that can block foreign investment under specific 
circumstances?

As set out in question 2, foreign investment can 
be blocked if the relevant Ministry does not  
approve it under the OI Act.

14. What foreign currency or exchange controls 
should foreign investors be aware of?

New Zealand has a largely unrestricted  
currency exchange regime. Almost all exchange 
controls were lifted at the end of 1984. Since 
March 1985, the New Zealand dollar, known as 
the “Kiwi”, has been allowed to float freely. The 
absence of exchange controls has had significant 
effects on the New Zealand economy, including:

• 

•

•

residence permits and visas may be obtained 
through the ‘Investor’ category (in which an  
applicant may qualify for residence on the basis  
of investments made in New Zealand). To be  
eligible for the ‘Investor’ visa classes, the  
applicant must either have at least NZ$10 million  
to invest into New Zealand for a three-year 
period or be an experienced business person 
who has a minimum of NZ$3 million in available 
funds or assets to invest into New Zealand over 
four years.

If an “Investor” residence application is  
approved, the applicant must retain the  
investment funds in an acceptable investment 
for three years for Investor Plus (Investor 1  
Category) or four years for Investor (Investor 
2 Category). The principal applicant must meet 
the requirements for the minimum amount of 
time spent in New Zealand (44 or 146 days) 
each year in years two, three, and four of the  
four-year investment periods for ‘Investor’  
migrants, or in years two and three of the  
three-year investment period for ‘Investor Plus’ 
migrants.

There are two ways an applicant may qualify for 
residence under the “Entrepreneur” category 
by:

•    

•  

•  

•  

•  

12. Can foreign investors acquire real property 
and land in your jurisdiction? Are there any 
restrictions or limitations?

As set out in respect of questions 2 and 5, the  
acquisition of “sensitive land” by an overseas 
person requires consent under the OI Act.   
Residential land is included in the definition of 
“sensitive land”, so that residential properties  
and land may only be acquired by foreign  
investors in very limited circumstances. 

establishing or purchasing a business in New 
Zealand; and
being self-employed in that business for the 
last two years; and
that business to have significantly benefited 
New Zealand; or 
the applicant investing NZ$0.5 million or 
more into its business; and 
creating a minimum of three new full-time 
jobs for New Zealand citizens or residents. 

its commitment to New Zealand and meeting 
the occupation and on-selling requirements; 
and
that the investment has a substantial and 
identifiable benefit to New Zealand in that 
the transaction will or is likely to increase 
housing on the land.

all remittances of money can be made 
through registered banks (subject to  
United Nations sanctions, disclosures  
required under New Zealand’s financial  
transactions reporting rules, and  
anti-terrorism financing rules);
interest, profits and dividends earned in 
New Zealand can be freely remitted to  
non-resident persons (subject to non-resident  
withholding tax considerations and other  
taxation issues); and
no approval is required in respect of the  
repatriation of non-resident capital, including 
gains or capitalized profits.
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17. Does your jurisdiction have any bilateral 
or multilateral investment protection treaties  
with Asia-Pacific jurisdictions that are  
commonly used for investing into the country?

New Zealand has a number of free trade  
agreements in force, including the:

•  
•  

•  
•  

•  

•  
•  

•  

•  

• 

18. What intellectual property rights  
protections are available in your jurisdiction to 
foreign investors?
 
New Zealand’s intellectual property legislation  
is essentially derived from English legislation  
and common law. In accordance with the 
Berne Convention, to which New Zealand is a  
signatory, copyright vests as soon as the work 
is created and it does not need to be registered.
  
In 2012, New Zealand adopted the Madrid  
Protocol; this provides a single procedure for 
the registration of a trade mark in a country 
that is a party to the Madrid Protocol.  In recent 
years, the New Zealand Government has been 
reviewing the copyright legislation in light of the 
new digital and electronic world. 

Key legislation relating to intellectual property 
includes the:

•

•    

15. Are there any restrictions, approval  
requirements or potential penalties if a foreign 
investor withdraws their investment in your 
jurisdiction?

There are presently no restrictions, approval 
requirements or potential penalties if a foreign 
investor withdraws their investment in New 
Zealand.

16. What contract enforcement and investor 
protection mechanisms are in place in your  
jurisdiction, if any?

Reciprocal Enforcement of Judgments Act 1934 
(REJ Act)
For judgments that are from Australia, the  
United Kingdom or a country in which New  
Zealand has a reciprocal agreement with 
(which includes countries such as Hong Kong,  
Singapore and Malaysia), parties may register  
a foreign superior court judgment for New  
Zealand courts to enforce a judgment for money.

Trans-Tasman Proceedings Act 2010 (TTP Act)
The TPP Act allows Australian judgments which 
are final and conclusive to be enforced in New 
Zealand.  Unlike the REJ Act, the TTP Act allows 
judgments from lower courts (and tribunals in 
specific circumstances) to be enforced.  Further, 
non-money orders may be enforced under the 
TTP Act.

Senior Courts Act 2016
If the judgment was entered into in any  
Commonwealth court, and is a money order, a 
party may also file a memorial judgment in the 
New Zealand High Court, and the court may 
order for the judgment to be enforced in New 
Zealand.

If the country is not in the Commonwealth or 
does not have a reciprocal agreement with New 
Zealand, then the party may seek enforcement 
under the common law.

NZ-China Free Trade Agreement;
NZ-Republic of Korea Free Trade  
Agreement;
NZ-Australia Closer Economic Relations;
ASEAN-Australia-New Zealand Free Trade 
Agreement;
NZ-Hong Kong, China Closer Economic  
Partnership;
NZ-Malaysia Free Trade Agreement;
NZ-Singapore Closer Economic Partnership 
Agreement;
NZ-Thailand Closer Economic Partnership 
Agreement;
Trans-Pacific Strategic Economic Partnership 
Agreement; and
Comprehensive and Progressive Agreement 
for Trans-Pacific Partnership.

Copyright Act 1994 which grants copyright 
protection to original works;
Trade Marks Act 2002 which provides a  
system of trade mark protection;
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A number of different regulatory bodies are  
involved with managing the New Zealand  
environment and ensuring statutory and policy 
compliance. Key regulatory bodies include the:

• 

•
•
•
•
•

•
•
•
•
•
•   

20. Are there any government agencies or 
non-governmental bodies that (potential)  
foreign investors can turn to for more 
 information on investment in your jurisdiction?

Investment New Zealand is a division of 
New Zealand Trade and Enterprise which is  
responsible for attracting and facilitating 
potential foreign investment opportunities 
in New Zealand.  The division provides case  
management services, including:

• 
•
•

•

•   

21. Have there been any recent proposals for 
reforms or regulatory changes that will impact 
foreign investment in your jurisdiction?

Overseas Investment Phase 2 reform
Public consultation is underway for the second 
phase of the OI Act reform. The reform will aim 
to reduce the inefficiencies around consent  
applications and provide the decision-makers 

•

•

19. Are there any environmental policies and 
regulations that (potential) foreign investors 
should be aware of prior to or throughout the 
investment process in your jurisdiction?

The Resource Management Act 1991 sets out 
the laws relating to the use of New Zealand’s 
natural resources and each decision made 
under the act must promote the “sustainable  
management of physical and natural resources”.  
Each investment proposal will, therefore, need 
to be separately considered in the light of this 
legislation and applicable regional and district 
plans, and specialist legal and related expert  
advice.

New Zealand’s environmental policies are also 
found in legislation, including:

•   

•

•

•

•

•

•

Designs Act 1953 which provides an  
exclusive right to create a marketing  
advantage from the visual design of products;  
and
Patents Act 2013 which provides a system 
for protecting patents. International  
protection requires registration of the  
invention in each country of use.

Hazardous Substances and New Organisms 
Act 1996 — regulating harmful substances 
affecting human safety and the environment;
Heritage New Zealand Pouhere Taonga 
Act 2014 — promoting, protecting and 
conserving New Zealand’s historical and  
cultural heritage;
Conservation Act 1987 — promoting  
conservation of indigenous biodiversity and 
history resources;
Maritime Transport Act 1994 — regulating 
pollution from ships;
Biosecurity Act 1993 — regulating exclusion,  
eradication and effective management of 
pests and unwanted organisms in New  
Zealand;
Exclusive Economic Zone and Continental 
Shelf (Environmental Effects) Act 2012 —
assisting with sustainable management of 
natural resources in the Exclusive Economic 
Zone; and
Fisheries Act 1996 — managing fisheries in 
New Zealand’s territorial sea and Exclusive 
Economic Zone.

Parliamentary Commissioner for the  
Environment;
Minister and Ministry for the Environment;
Minister and Department of Conservation;
Minister and Ministry for Primary Industries;
Minister of Energy and Resources 
Ministry of Business, Innovation and  
Employment;
Environmental Protection Authority;
Maritime New Zealand;
Heritage New Zealand Pouhere Taonga;
Land Information New Zealand;
local councils; and
Environment Court.

information on investment opportunities; 
assistance for companies during the  
investigation and due diligence phase;
facilitating location visits by investment  
decision-makers;
referring investors to independent  
professional advice; and
attracting private organisations and agencies 
of central and local government to provide 
support where possible.
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with broader powers to consider the impact of 
potential investment on New Zealand. 

Anti-Money Laundering and Countering Financing 
of Terrorism
The New Zealand government has increased the 
reporting obligations within various professions, 
including:

•
•
•

•
•
•
•   

These changes are to ensure those professions 
comply with more stringent processes to deter 
money laundering and the financing of terrorism. 
This will likely result in foreign investors being 
asked to provide evidentiary material confirming 
their identities and information in relation to the 
source of funds and key people involved in the 
business when using these services in order for 
these professions to comply with their customer 
due diligence requirements.

22. Are there any other features regarding  
foreign investment in your jurisdiction or in Asia 
that you wish to highlight?

There are no further features regarding foreign 
investment in New Zealand we would like to 
highlight. 

banks;
lawyers;
businesses that provide trust and company 
services; 
real estate agents;
accountants;
conveyancers; and
high-value dealers.
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1. What are the main reasons foreign investors 
invest in your jurisdiction?

Nigeria remains a key economic force in the  
region with the largest economy in Africa.  
Having emerged from a recession in 2017, 
its current GDP of $444.92 billion USD is  
projected by economic analysts to grow  
exponentially to over $3.3 trillion by 2050,  
making it one of the top 15 largest economies  
in the world.  

Nigeria remains one of the main destinations  
for foreign direct investment (FDI) in Africa,  
with FDI inflows of USD $1.9 billion in 2018.  
The total stock of FDI, estimated to be 
USD$99.6 billion in 2018, represents 25.1%  
of the country’s GDP. The government’s Plan 
in its 2019 Budget to reduce its stakes in joint 
venture oil assets from 55%-60% down to  
40% is likely to drive FDI up in the next  
few years. 

Investors are attracted by a free market, a  
relatively advantageous tax system, significant 
natural resources, inexpensive labour and an  
increasingly diversified economy It is  
strategically located for access to West  
African markets, and the ECOWAS Treaty  
executed by 15 West African countries  
abolishes duties on goods moving between 
member states. In addition, the recent signing 
of the first phase of the African Continental  
Free Trade Area Agreement ACFTA by  
Nigeria in July 2019, which seeks to create  
a single market for goods and services, signals  
the onset of African economic integration  
and access to a large African market in the  
foreseeable future.

Nigeria has a youthful and growing population, 
currently estimated to be about 201 million 

people and increasing to 399 million by 2050.  
It accounts for about 47% of West Africa’s  
population and is one of the largest countries 
in the world, making the potential for an able 
labour force and consumer base enormous.  
Nigeria also reportedly has the fastest  
growing internet user base in the world, with  
the highest number of internet users in Africa.

There is a renewed determination to develop 
the Nigerian economy through a private-sector 
driven and free-market approach. The Nigerian  
Government encourages strategic alliances  
and public-private partnerships with foreign 
companies. The Nigerian Government has  
introduced many programs and initiatives 
to boost FDI in agriculture, transportation,  
manufacturing, solid minerals, gas & power,  
infrastructure, digital transformation and the 
export sectors. Tax incentives are granted  
to pioneering industries, and rewards for  
investment opportunities exist in barely-tapped 
sectors such as agriculture (roughly a third  
of the population works in this sector)  
manufacturing, tourism, mining, media &  
entertainment, private education and  
information & communication technology  
services. 

A key focus of the government is the  
improvement of the Nigerian business  
environment, and the Presidential Enabling 
Business Environment Council was set up in 
2016 to remove bureaucratic constraints in  
doing business in Nigeria. The Council  
introduced regulatory reforms which led  
to Nigeria being ranked as one of the top  
10 Most Improved Economies in the World  
by The World Bank’s “Ease of doing business” 
index for 2018.

Nigeria’s legal and regulatory framework  
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(c)

(d)

(e)

(f)

encourages foreign investment and foreigners  
may invest and participate in any business  
except a small number of strategically sensitive  
sectors set out on the country’s Negative  
List. Also, certain sectors are subject to local 
content policies, such as oil & gas sector – where 
Nigerians must have the majority ownership. 

Repatriation of investment proceeds is  
guaranteed in freely convertible currency and 
investor confidence has been re-established 
with the introduction of the Investors Export 
Foreign Exchange Window in 2017 which  
eliminated previous reservations in respect  
of the foreign exchange management system 
following the 2016/2017 oil price crisis.

2. What foreign investment legislation is in place 
in your jurisdiction (e.g. Foreign Investment 
Law or Foreign Investment Catalogue)? Please  
provide a brief overview of such legislation.

The main pieces of legislation governing foreign 
investment in Nigeria are as follows:

(a) 

(b)

Nigerian Investment Promotion Commission 
(NIPC) Act:

The NIPC Act established the Nigerian  
Investment Promotion Commission to  
promote investment, to enhance the  
Nigerian investor climate and to  
co-ordinate all investment promotion  
activities in Nigeria. All businesses with  
foreign participation must be registered  
with the commission prior to the  
commencement of business.

The Companies and Allied Matters Act 
(CAMA):

CAMA regulates the establishment and  
operations of various types of business  
entities in Nigeria. All foreign enterprises 
must be locally registered at the Corporate  
Affairs Commission (CAC) before  
commencing operations in Nigeria. The 
Act covers matters including membership,  
company proceedings, directors, the  
protection of minority shareholders,  
financial statements and the winding up  
of companies. 

Investment and Securities Act (ISA): 

The ISA establishes the Securities and  
Exchange Commission and charges it with 
the responsibility of regulating the capital 
market. It provides policies for the control  
and regulation of public offerings. It sets  
formal rules for the registration of  
capital market operators as well as the  
registration and regulation of securities.

The Nigerian Code of Corporate  
Governance (the Code):

The Code provides key principles that seek 
to institutionalise best practices in corporate 
governance in Nigerian public companies 
and regulated companies. These companies 
are expected to apply the principles and to 
explain how they are applied in their annual 
reports.

Federal Competition and Consumer  
Protection Act:

The Act establishes the Federal Competition  
and Consumer Protection Commission  
(the Commission) which is the principal 
agency for consumer protection in Nigeria.  
It regulates acquisitions, mergers and all 
forms of business combinations occurring  
or having effect in Nigeria to ensure the 
maintenance of competitive markets in the 
Nigerian economy. It categorises mergers 
into small and large mergers on the basis  
of a monetary threshold determined by the 
Commission from time to time. It further 
provides that any business combination  
undertaken without the approval of the  
Commission shall be void.

National Office for Technology Acquisition 
and Promotion (NOTAP) Act: 

The Act establishes the NOTAP which 
is mandated to regulate the inflow of  
technology into the Nigerian economy and  
to develop means of adapting such  
technology. The Act provides for the  
evaluation, registration and monitoring of  
all agreements entered into by Nigerian  
entities that relate to the transfer and  
acquisition of foreign technology, as 
a pre-condition for the approval of  
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(i)

(g)

(h)

payments in foreign currency due under  
these agreements, including agreements 
relating to trademarks, patents and  
technical services.

Foreign Exchange (Monitoring and  
Miscellaneous Provisions) Act: 

This is the principal law for foreign exchange 
transactions in Nigeria. It establishes an  
Autonomous Foreign Exchange Market  
and provides a framework for the monitoring  
and supervision of all foreign exchange  
transactions conducted in the market. 

Industrial Inspectorate Act: 

The Act establishes the Industrial  
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Inspectorate Division of the Federal  
Ministry of Industry Trade and Investment  
for the purpose of determining the  
investment valuation of an undertaking.  
Certificates of Acceptance which are  
granted, are required by the Federal  
Inland Revenue Service to grant capital and 
investment allowances in the computation  
of corporate tax.  

Industrial Development (Income Tax Relief) 
Act:  

This Act governs the Pioneer Status  
Incentive Policy which exempts qualified  
enterprises from corporate tax for an  
initial 3-year period. 
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(j)

(k)

(l)

3. What restrictions are placed on foreign  
investment? Does this differ at local levels of 
government? 

Restrictions are generally imposed by Federal 
legislation.

(a)

(b)

Exclusions in the Negative List

By the provisions of the NIPC Act, foreign 
investors are free to carry out business in 
any sector, except those on the Negative List. 
This includes:

(i)
(ii)

(iii)

(iv)

Restrictions on the level of foreign equity 
participation.

Restrictions are placed on equity participation 
in the following sectors:

(i)

Production of arms/ammunitions;
Production and dealing in narcotic drugs 
and psychotropic substances
Manufacture of military/ para-military 
wear;
Such other items as the Federal  
Executive Council may determine. 

Immigration Act: 

The Immigration Act regulates and controls 
the entry, employment and departure of 
foreigners wishing to do business in Nigeria. 
Companies who wish to employ foreigners 
may apply for authorisation in the form of  
an expatriate quota approval and must  
comply with the provisions of the Act dealing 
with work permits and visas.

Nigeria Export Processing Zone Act:

This Act establishes and regulates export 
processing zones. Enterprises operating 
within the zone are exempted from all federal 
and state government taxes. 

Double Taxation Treaties:

Nigeria has entered into double taxation 
treaties with several countries, providing  
foreign tax relief and reducing tax  
impediments.

Oil and gas: The Nigerian Oil and Gas 
Content Development Act requires 
all oil & gas operators to give exclusive  

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

consideration or priority to Nigerian 
services companies with at least 51%  
Nigerian equity ownership in the award 
of contracts.

Advertising: In accordance with the  
Advertising Practitioners Council’s  
2013 Proclamation, only agencies with  
at least 74.9% Nigerian ownership may 
service the domestic market. 

Shipping: Under the Coastal and Inland 
Shipping (Cabotage) Act, only shipping  
vessels that are built in Nigeria,  
wholly owned and manned by  
Nigerian citizens may engage in the  
domestic coastal carriage within the  
waters of Nigeria. Waivers may  
however be granted where there are  
no suitable wholly owned vessels,  
where there is no local capacity to  
build a certain type or size of vessel,  
or where there are no qualified  
Nigerian crew available.

Private Security: All private guard  
companies must be wholly-owned 
by Nigerians, and all the directors of  
such a company must be Nigerian, in  
accordance with the Private Guards  
Act.

Broadcasting: Broadcasting licenses  
are granted only to applicant companies  
that can demonstrate they are not  
representing any foreign interest, under 
the National Broadcasting Commission 
(NBC) Act. Additionally, the NBC must 
ensure that the company is substantially 
owned and operated by Nigerians.

Aviation: Only Nigerians or Nigerian 
companies having their principal place 
of business in Nigeria and controlled 
by Nigerians can be granted aviation  
licenses, permits or certificates under the 
Civil Aviation Act.

Engineering: Nigerian Directors who are 
registered members of the Council for 
the Regulation of Engineering in Nigeria 
(COREN) must hold at least a 55% eq-
uity stake in a company before it can be  



LexisNexis® Company & Foreign Investment Law Guide 2020

92

(c)

Timelines for the Establishment of a business 
entity:

(a)

(b)

The key requirements for the establishment 
and operation of a corporate entity:

Following the registration of a business vehicle,  
certain steps must be taken depending on  
the type of business vehicle and the nature  
of the proposed business.

(a)

(b)

4. What are the most common business vehicles 
for foreign investors? How long do they take 
to be set up? What are the key requirements 
for the establishment and operation of these  
vehicles? 

There are various types of business entities, the 
most common of which include:

(a)

(b)

(viii)

(ix)

registered and licensed to carry out  
engineering work in Nigeria. 

Pharmacy: Foreigners are permitted  
to be registered and to practice as  
pharmacists in Nigeria only where the  
applicant has been resident in Nigeria  
for at least 12 months prior to  
the application and his/her home  
country grants reciprocal registration  
to Nigerians.

Power: Foreigners are permitted to  
register companies and provide services  
in the electricity supply industry.  
However, the Regulations on National 
Content Development for the Nigerian  
Electricity Supply Industry provides  
that first consideration shall be given 
to Nigerian operators for any contract  
for the supply of goods and services.

Private Company limited by Shares: 

Private companies are required to have  
a minimum of 2 members and a maximum  
of 50 members. Their Articles of Association  
must restrict the transfer of its shares  
and the company cannot offer its shares  
to the general public. A company which  
requires the grant of Expatriate Quota will 
require a minimum share capital of N10,000 
and at least 25% of the authorised share  
capital, must be issued and allotted at  
incorporation.

Public company limited by shares: 

Public companies are required to have a  
minimum share capital of N500,000.  
Such companies can offer their securities  
to the public and have no limitation as to  
the number of its members. However,  
the company must meet the legal minimum  
of at least 2 members. The name must  

end with ‘PLC’.

Business Name: 

This is the most convenient form of  
doing business by a sole proprietor or  
partnership. A business name has no legal 
personality and cannot sue or be sued in  
its name. Registration requirements are  
less formal. Membership of partnerships  
is limited to between 2-20 members,  
except for law and accounting firms.

A company limited by shares (whether  
public/private) is generally registered  
with the CAC within 3-5 business days  
of submission of documentation.  
Registration may also be completed  
within 24 hours through an expedited  
process.

A Business Name is registered within  
three 3-5 business days of submission of  
documentation.

A public company is required to register its 
securities with the Securities and Exchange 
Commission. The registration process takes 
about 5-10 Business Days.

A company with foreign participation is  
required to: 

(i)

(ii)

Register with the NIPC. This typically 
takes about 24 hours using the One Stop 
Investment Centre within NIPC.

Obtain a Business Permit, Expatriate 
Quota and working and residential  
visas from the Federal Ministry of 
the Interior. The grant of a business 
permit typically takes 5-10 business 
days and between 1-4 months for the  
Expatriate Quotas. Processing of working 
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In addition to the above, the following will be 
required for the efficient operations of the  
business entity:

(a)

(b)

(c)

(d)

(e)

(iii)
 Further regulatory approvals including those 

mentioned below in Question 5 may be  
required depending on the sector of operation.

5. Under what circumstances are foreign  
investments subject to government approvals?  
What is the process and timeline for such  
approvals?  

All businesses with foreign participation must 
be registered with the NIPC prior to the  
commencement of business. Registration  
with the NIPC and the grant of a Business  
Permit takes between 5-10 working days.

Where the foreign investment results in  
a change of control of the target company, it  
will be necessary to notify and/or obtain the  
consent of the Federal Competition and  
Consumer Protection Commission.

Regulatory approvals may be required in  
certain commercial sectors, such as a  
Communications License, Banking License  
and the Department of Petroleum Resources  
(DPR) Permit. It takes about 3-6 months to 
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and residential visas normally takes  
3-7 days.

Where the foreign investment involves 
the importation of foreign capital,  
the approval of NOTAP would be  
required. Obtaining an approval may  
take between 3 to 6 months. 

Opening of Bank Account. This occurs  
within 24 hours of the application being  
submitted. 

Importation of foreign capital and obtaining 
a Certificate of Capital importation. The  
certificate is issued within 48 hours of  
submission. 

Obtaining a Tax Identification number 
and Value Added Tax registration. This is  
obtained within 3 business days. 

Registration for income Tax PAYE at the  
State Tax Office. The registration can be  
completed within 48 hours.

Registration of a business premises with 
the State Government and the payment  

of a Business Premises levy at a designated 
bank. The registration can be completed 
within 72 hours. 
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obtain a Communications license, 9-12 months 
for a banking license and 72 hours to obtain  
a DPR Permit subject to the submission of  
requisite documentation.

6. What sectors are heavily regulated or  
restricted in your jurisdiction, if any?  
Conversely, what are some of the more open  
or unrestricted sectors, if any?
 
The following sectors are heavily regulated in 
Nigeria:

(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)

Some of the more open investment sectors in 
Nigeria are:

(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)

7. Are there any restrictions on doing business 
with certain countries or territories in your  
jurisdiction? (For example, sanctions)

Nigerian law does not place any restrictions  
on corporate entities seeking to carry out  
business with other countries, or territories.  

8. What grants or incentives are on offer to  
foreign investors, if any? 

The Nigerian Government encourages  
investments through a large variety of tax  
incentives, export incentives, sector specific  
incentives and incentives contained in  

bi-lateral investment agreements. Qualifying  
enterprises are encouraged to apply for the  
appropriate incentives. Some of these include: 

(a)

(b)

(c)

(d)

(e)

(f)

(g)

Financial and Banking services
Oil and Gas 
Food and Pharmaceuticals 
Telecommunications
Insurance
Aviation
Mining
Maritime
Power

Real estate
Construction
Entertainment
Agriculture
Information technology
Hospitality and Tourism
Solid minerals
Automobile
Manufacturing

The Pioneer Status Incentive Policy, which 
exempts qualified enterprises from company 
income tax for an initial 3-year period, which 
is renewable for 1 or 2 years. 

Some of the qualifying industries include 
those that engage activities including  
real estate investment trusts; cocoa  
processing; textile, apparel and leather  
production; e-commerce services; motion  
pictures, video and television program  
production; software development; and  
business process outsourcing. 

A tax credit of 20% is granted for 5 years  
to industries that attain the prescribed  
minimum level of local raw material sourcing 
and utilization.

Double Taxation Agreements entered into 
between Nigeria and certain countries  
including the U.K., France and Canada,  
provide relief from double taxation in  
relation to taxes on company profit and  
like-for-like taxes abroad.

Organizations that engage in research and 
development activities for commercialisation  
enjoy 20% investment tax credit on their 
qualifying expenditure.

The interest payable in respect of foreign 
loans, and loans granted for manufacturing  
for export, the agricultural trade or  
fabrication of local machinery are exempt 
from tax to varying degrees subject to  
qualifying loan tenor and moratorium.

Manufacturers and purchasers of local plants 
and machinery are permitted an investment  
credit of 15% for machinery and 25%  
for plants which are convertible to an  
investment allowance.

The Companies Income Tax Act provides  
a tax relief for profits earned in  
Commonwealth countries which are also  
liable to tax in Nigeria.
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(h)

(i)

(j)

(k)

(l)

(m)

(n)

9. Are there any free trade, special economic  
or industrial zones in your jurisdiction and  
what are their requirements?  

There are 34 free trade zones (FTZ) in Nigeria  
of which 12 FTZs are in active operation.   
FTZs are regulated by the Nigeria Export  
Processing Zones Authority (NEPZA) and the 
Oil and Gas Free Zone Authority (OGFZA).

There are two types of FTZ in Nigeria;  
(a) General and (b) Specialised. Currently, the 
only specialised FTZ is the Oil and Gas Export  
Free Zone (OGEFZ), at Onne Port in Port 
Harcourt, Rivers State.

Capital Gains Tax is not charged in respect  
of gains from the sale of shares and stocks.

A tax break for a period of 3 years, which is  
renewable for an additional 2 years, is  
provided for companies utilising natural gas 
resources.

Companies doing business in agricultural  
activities are entitled to an exemption  
from the minimum tax imposed on all  
companies.

Companies in the downstream natural gas 
sector are entitled to a three (3) year tax  
holiday (which can be extended for another  
two (2) years or a capital allowance at  
the rate of 35%.

Applicable tax exemption on interests in 
respect of short-term federal government 
securities, bonds issued by the federal,  
state or local government and their agencies;  
corporate bonds and bonds issued by  
supra-national bodies for a period of  
10 years effective from 2011.

Investment in an economically disadvantaged 
area will attract a 100% tax break for 7 years.

There are significant tax reliefs and  
allowances available to companies  
engaged in export, subject to qualifying  
conditions, and all new industrial  
undertakings operating in export processing  
zones may obtain a 100% tax break for  
3 years.

Any individual or business (including  
business not incorporated in Nigeria) may  
apply to NEPZA for a Free Zone Enterprise  
License to operate an approved activity in  
an FTZ. An export-oriented manufacturing  
company or farm located within the free-zone 
customs territory, which has the capacity to  
export over 75% of its production may upon  
application be granted an Export Processing 
Factory/Farm Licence.

A public, private or combination of a private  
and public entity seeking the establishment, 
operation and management of a free zone in  
Nigeria, may be granted a Free Zone  
Developers Licence.

Upon the grant of license, the enterprise is  
required to apply for a serviced land or  
factory and obtain a building permit. The  
enterprise is also required to pay (a) ground  
rent and (b) Zone management and Marketing/ 
promotion fees.

The NEPZ regulations provide that any  
approved FTZ enterprise investment in an  
approved activity within an FTZ must have  
a minimum value of $500,000 USD.

10. What are the main taxes that could apply 
to foreign investors in your jurisdiction? (For  
example, Personal Income Tax, Corporation Tax, 
Value Added Tax and Social Security Payments). 

The main taxes include: 

(a) 

(b)

Personal Income Tax:  Personal Income Tax  
is a direct tax levied on income of a person. 
Personal Income Tax will be applicable to  
an investor residing in Nigeria. The rate of 
Personal Income Tax payable ranges from  
7% - 24% depending on the taxable income 
generated by a person.

Companies’ income tax: Annual tax levied  
on Nigerian companies at the rate of  
30% on their worldwide profits, except for 
companies engaged in manufacturing or  
agricultural production with a turnover of 
less than N1million. Foreign companies 
deemed to have a fixed base in Nigeria by the 
tax authorities will be taxed on the profits  
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(c)

(d)

(e)

(f)

(g)

(h)

11. What are some of the employment  
regulations in your jurisdiction that foreign  
investors should be aware of? Is it possible to  
secure residency permits or work visas for  
foreign nationals under investment? 

Key legislation governing employment relations 
in Nigeria include: 

(a) 

(b)
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attributable to that fixed base. Any  
investment income earned from a Nigerian  
company by a non-resident foreigner is  
subject to withholding tax of 10% which is  
the final tax on such income.

Withholding Tax: This is an advance tax  
of 5% or 10% payable in respect of specific  
transactions including dividends and  
directors’ fees, which is credited against  
income tax. Withholding tax is reduced  
from 10% to 7.5% in respect of dividends, 
royalties and interest where a Double  
Tax Treaty is applicable.

Value Added Tax: A standard rate of 5%  
imposed on goods and services, except for 
items that have been specifically exempted.

Capitals Gains Tax: This is levied at the 
rate of 10% of any profits made from the  
disposal or exchange of an asset.

Petroleum Profits Tax: This tax is chargeable  
on the profits of any company carrying  
out upstream petroleum operations at  
varying rates between 50 to 85%.

Information Technology Tax: This applies  

to telecommunication companies, cyber  
related companies, pension companies,  
financial institutions and insurance  
companies who have an annual turnover  
of N100,000,000.

Educational Tax: This is a 2% tax on the  
assessable profit of Nigerian companies.

The Labour Act: This is the principal  
legislation governing employment in  
Nigeria. Its application is however limited  
to employment contracts for manual labour  
and clerical work in the private and  
public sectors.

The Constitution of the Federal Republic  
of Nigeria 1999 (as amended): This is  
the overarching Law providing for the  
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(c)

(d)

(e)

(f)

(g)

(h)

(i)

Residency permits/work visas for foreigners:

A company intending to employ foreigners is  
required to apply to the Federal Ministry of  
Interior for expatriate quota positions for  
the number of foreign nationals required. If  
the company is engaged in the oil & gas  
sector, it will require a certificate of No  
Objection from the Nigerian Content  
Development and Monitoring Board prior to  
the application for Expatriate Quota.

After the expatriate quota positions are  
granted, foreign nationals may obtain a  
Subject–to-Regularisation (STR) Visa from the 
Nigerian Embassy in their country of residence. 

Upon arrival, the employer is required to  
apply for a Temporary Work Permit, which  
is valid for three months or a Combined  
Expatriate Resident Permit, and Aliens Card 
(CERPAC), which is initially granted for  
12 months and is renewable. Once obtained,  
the foreign employee is able to live and work 
in Nigeria in accordance with stipulated  
conditions. The foreign national has 3 months 
from the grant of the STR within which to  
regularise his/ her immigration status.

12. Can foreign investors acquire real property  
and land in your jurisdiction? Are there any  
restrictions or limitations? 

Foreign investors may acquire real property 
through a Nigerian incorporated corporate 
vehicle without any restriction, subject to the 
payment of registration fees and the provision 
of  necessary documents to the relevant State 
Government. 

A direct acquisition by a foreign national does 
not appear to be possible in view of provisions 
of the Land Use Act that vest all land in Nigeria 
in the Governors of the respective territories  
to be held in trust for Nigerians. While the  
Act empowers the National Council of States  
to make regulations for the transfer of land 
to foreign nationals, as of date no specific  
regulations are in force with regards the  
implementation of this provision. 

13. Are there any processes in your  
jurisdiction that can block foreign investment 
under specific circumstances? 

Mergers, acquisitions and business combinations, 
as well as transactions that result in a change 
of control of a company, are required to be  
reviewed and approved by the Federal  
Competition and Consumer Protection  
Commission (the Commission), subject to  
prescribed thresholds, in order to determine  
if such transactions are likely to substantially 
lessen competition. 

In addition to the Commission oversight,  
statutory regulators of certain sectors such  
as Telecommunications, Banking and the  

rights of Nigerian citizens.

The Employment Compensation Act 2010:  
Employers are required to remit 1% of their 
total monthly payroll into the employee  
compensation fund to compensate  
employees suffering death or permanent  
incapacity as a result of employment-related 
accidents.

Pension Reforms Act: Employers are  
required to deduct 8% from an employee’s  
salary and to contribute 10% of the  
employee’s salary to a pension fund  
administrator of the employee’s choice. 

Industrial Training Fund Act: An employer  
with at least 5 employees or where less,  
a turnover of N50, 000,000.00 is required  
to remit 1% of its annual payroll to the  
industrial training trust fund annually.

Immigration Act: The Immigration Act  
regulates and controls the entrance and  
employment of foreigners in Nigeria.

Factories Act: This provides for the safety 
of factory workers and other professionals 
exposed to occupational hazards.

Trade Unions Act: this Act provides for the 
regulation and formation of trade unions  
in Nigeria.

National Minimum Wage (Repeal and  
Re-enactment) Act: This provides regulations 
on minimum wage.
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Nigerian Civil Aviation Authority require a  
prior review of significant changes in interests. 

14. What foreign currency or exchange controls 
should foreign investors be aware of?

By virtue of the NIPC Act and the Foreign  
Exchange (Monitoring & Miscellaneous  
Provisions) Act, the repatriation of the  
proceeds of foreign investment can be 
made freely and unconditionally, subject to  
obtaining a Certificate of Capital Importation 
(CCI) issued by a Nigerian bank as evidence  
of foreign direct investment into Nigeria,  
within 48 hours of application. 

Foreign exchange controls, which were  
introduced by the Central Bank during the  
recession, have been liberalised and investors 
may now convert investment funds at market 
driven rates through the Investor and Exporters 
FX Window. However, transactions involving  
the importation of products such as food,  
furniture, textile, plastics and rubber products 
remain excluded from access foreign exchange 
at the Central Bank of Nigeria’s prescribed  
rate. 

15. Are there any restrictions, approval  
requirements or potential penalties if a foreign 
investor withdraws their investment in your  
jurisdiction? 

In addition to anti-competition regulations  
requiring FCCPC approval for qualifying  
transactions, certain sector approvals are  
required for divestments. These include (a) the 
CBN approval for divestment of subsidiaries 
by financial holding companies, (b) additional 
government consent to certain divestitures  
in the oil & gas industry, (c) regulatory consent  
for certain divestitures in the maritime  
industries, and (d) the sale of assets within free 
trade zones upon divestiture to Nigerians.

Subject to contractual provisions, there are  
no penalties for divestments. 

16. What contract enforcement and investor 
protection mechanisms are in place in your  
jurisdiction, if any? 

Contract enforcement

The Nigerian legal system, which is based on 
the English common law, guarantees freedom 
of contract and access to the judicial system or 
any other dispute resolution mechanism agreed 
by the parties.

(a)

(b)

Investor Protection Mechanisms

Foreign investors in Nigeria are protected  
under the NIPC Act. Foreigners may participate  
in any form of businesses in Nigeria with  
the exception of those listed in the Negative  
List. Further, investments are guaranteed 
against expropriation and nationalisation  
except in the national interest or for public  
purposes. In the event of such expropriation 
or nationalisation, investors are entitled to  
adequate compensation. Any dispute between  
an investor and the government is to be  
determined by arbitration governed by the  
bilateral investment treaty between the  
investor’s home country and Nigeria.

Judicial System: The Nigerian Constitution 
guarantees individual rights to the courts  
for the determination of civil rights and  
obligations. Nigerian courts will typically 
enforce contractual terms including choice 
of governing law in the absence of any  
public policy reasons. Also, final and  
conclusive foreign judgments and arbitral 
awards will be recognized and enforced  
by the Nigerian courts subject to certain  
conditions.

Alternative Dispute Resolution: Mediation 
and conciliation processes as means of  
dispute resolutions are recognised in  
Nigeria. In certain instances, the court  
may refer cases to mediation and  
conciliation.  Arbitration is common in  
Nigeria, usually governed by the Arbitration  
and Conciliation Act which is the  
principal local legislation or any arbitration 
law or procedures chosen by the parties.  
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Investors are guaranteed unconditional  
transfer of capital and returns on capital  
brought into Nigeria through an Authorised 
Dealer.

17. Does your jurisdiction have any bilateral  
or multilateral investment protection  
treaties with Asia-Pacific jurisdictions that  
are commonly used for investing into the  
country?

Nigeria has ratified 15 bilateral investment  
treaties with several countries including China,  
the United States, and South Korea. Some  
of these treaties protect the rights of citizens  
of the contracting States against expropriation 
and repatriation of investment and returns  
thereon, and compensation for losses 
occasioned by wars, riots and related causes  
to the same extent that the contracting  
states would compensate their citizens.

Nigeria is party to double tax treaties with  
13 countries in respect of income taxes and  
capital gains including Pakistan, China and  
Philippines. A key benefit of these treaties is  
that they offer a reduction of up to 2.5% on  
the standard withholding tax rate. 

18. What intellectual property rights  
protections are available in your jurisdiction  
to foreign investors? 

Innovative ideas, inventions and brands of  
enterprises operating within the Nigerian  
economy are protected under the following 
laws:

(a) 

(b)

 
(c)

The Copyrights Act: This protects literary, 
musical, cinematograph, sound recording 
and broadcast works. Copyright protection  
under the Nigerian law is conferred  
on every work from the time the work  
was made for a period of 50-70 years, after 
the author dies or from the year the work  
was published - depending on the type  
of work.

The Patent and Designs Act: The  
registration of a patent guarantees an  
exclusive right, which will be secured for  
a period of 20 years from the date of the  
filing of the patent application.

Trade Marks Act:  This protects any mark, 
words, design, device, label, numerals or 
combinations of these which are distinctive 
or have acquired distinctiveness as used  
in relation to goods for the purpose of  
indicating a connection in the course of  
trade. The trade mark will be secured  

Olajide Oyewole LLP
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(d)

(e)

The infringement of IP rights generally  
constitutes an offence under the relevant  
laws and is punishable with fines and/or  
imprisonment. Also, injured parties may  
institute legal proceedings in the relevant  
Nigerian Court for civil remedies including  
damages, order for account, injunctions and  
delivery of possession of infringed articles.

19. Are there any environmental policies and 
regulations that (potential) foreign investors 
should be aware of prior to or throughout  
the investment process in your jurisdiction? 

The main pieces of legislation regulating  
environmental matters are as follows:

(a) 

(b)

for a period of 7 years from the date of  
registration, subject to periodic renewals  
for 14 years each.

The Merchandise Marks Act: This prohibits  
the act of forgery, false application of  
marks so nearly resembling a trademark  
as to be calculated to deceive and provides 
for sanctions ranging from payment of  
fines, forfeiture of chattel and imprisonment.

The Trade Malpractices (miscellaneous  
Offences) Act: This Act criminalizes  
trademark related offences like false  
packaging, misleading advertisement of 
products in a manner to create a wrong  
impression as to its quality, character  
and provides for a payment of fine as  
sanction for the offences.

(c)

(d)

20. Are there any government agencies or 
non-governmental bodies that (potential)  
foreign investors can turn to for more  
information on investment in your jurisdiction? 

The NIPC is the primary regulatory authority  
for foreign investments in Nigeria and can  
provide information on all investment related 
enquiries. 

The NIPC has established the One Stop  
Investment Centre, where relevant agencies 
of the government including the CAC, the  
Nigerian Immigration Service, the Federal  
Inland Revenue Service, the Nigerian Customs 
Service, and the NOTAP are brought together  
to provide efficient services to investors  
and business entrepreneurs.

21. Have there been any recent proposals for 
reforms or regulatory changes that will impact 
foreign investment in your jurisdiction?  

There are a number of ongoing legal reforms  
before the National legislature, which may  
impact on foreign investment in Nigeria.  Some 
of these include:

The National Environmental Standards 
and Regulations Enforcement Agency Act:   
The Act established the National  
Environmental Standards and Regulations 
Enforcement Agency as the enforcement 
agency and primary regulatory authority  
for maintaining environmental standards, 
rules and guidelines, and to eliminate  
pollution and degradation of the  
environment.

The Environmental Impact Assessment  
Act: This Act sets out principles and  
procedure in relation to effect of activities  
of the public and private sector on the  
environment and requires that due  

consideration of the environment is taken 
into account when embarking on an  
undertaking.

The Harmful Waste (Special Criminal  
Provisions, etc.) Act: This law prohibits 
all activities relating to the purchase, sale,  
importation, transportation, deposit, storage  
of harmful waste that is declared  
unlawful. Conviction of a crime under the  
Act could lead to a forfeiture of land or  
the vessel transporting the harmful waste 
and life imprisonment of the offender.

The Federal Solid and Hazardous Waste 
Management Regulations: This law creates  
an obligation on industries to identify  
solid hazardous wastes, which are  
dangerous to public health, and to  
consider the possibility of recycling it.   
It also makes mandatory the notification  
of the agency of any discharge into the  
environment.



Jurisdictional Q&A – Nigeria

101

(a)

(b)

(c)

(d)

(e)

The Companies and Allied Matters Act  
and the Investment Securities Act, which 
were passed in the 1990s, are currently  
being updated to reflect contemporary  
corporate and securities law development, 
to clarify ambiguous provisions and gener-
ally enhance the ease of doing business in  
Nigeria. The amendments to these  
legislations are at advanced stages of  
legislative review and are expected to be 
passed in the very near future.

The Petroleum Industry Governance Bill, 
which is presently awaiting Presidential  
Assent, seeks to establish an efficient and  
value-added governance structure in the  
petroleum industry by the unbundling of  
Nigerian National Petroleum Corporation 
and into more commercially-driven entities.

The ongoing legislative review of the Foreign  
Exchange (Monitoring & Miscellaneous  
Provisions) Act seeks to enhance the  
control and monitoring mechanisms of  
the foreign exchange market and tighten  
anti-money-laundering rules as regards  
foreign currencies.

The review of the NOTAP Act which seeks 
to expand the functions of the NOTAP  
to encourage an efficient process for the  
development of local research and  
intellectual property and technological  
innovation in Nigerian Universities and  
Higher Institutions for commercial and  
industrial use. 

The Coastal and Inland Shipping  
(Cabotage Act) Amendment Bill which  
seeks to modify the definition of “coastal  
trade” and bring rigs and similar vessels  
within the purview of the Act, is currently  
pending before the National Assembly  
of Nigeria. The proposed amendment 
will have an effect on the participation  
of foreigners in the oil industry as only  
vessels that are wholly owned and wholly 
manned by Nigerian citizens, as well as built  
and registered in Nigeria are entitled to  
engage in domestic trade within the  
Cabotage waters.

22. Are there any other features regarding  
foreign investment in your jurisdiction or in  
Asia that you wish to highlight?

No.
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1. What are the main reasons foreign investors 
invest in your jurisdiction? 

Despite challenges, Pakistan’s economy has 
grown at an average rate of 4.7% during the 
last 18 years. In recent years, there have been 
significant investments in financial services, 
power, infrastructure, consumer goods and 
e-commerce sectors of the economy. Pakistan 
is also currently enjoying its most politically 
stable period in history with a third consecutive  
democratically elected government having 
assumed power in August 2018. The new  
government is targeting foreign investment in 
the automotive, housing, mining and tourism 
sectors. It has also announced plans to reform  
a number of public sector entities with a view  
to their eventual privatization.  

Recent investments, particularly in  
infrastructure projects being set up under  
the umbrella of the China-Pakistan Economic  
Corridor (the “CPEC”), are likely to provide  
further momentum to GDP growth in the  
coming years. 

Pakistan is located at the crossroads between  
the Middle East, South Asia and Central  
Asia. Pakistan’s strategic geographic location 
confers a number of economic advantages.  
The country has the potential to connect the  
oil and gas rich Middle East and Central Asia  
to China, the engine of global economic 
growth. Such pipeline, road and rail projects are  
proposed to be established under the CPEC, 
part of China’s One Belt One Road initiative, 
entailing projects requiring investment of  
USD Sixty-Two Billion (US$ 62 Billion).  
The CPEC also includes power projects which 
have boosted generation capacity in Pakistan, 
alleviated the electricity shortfall and brought 

down the cost of electricity.

Aside from an abundance of human capital,  
with its population estimated at around two 
hundred and seven (207) million, and a growing  
middle class, Pakistan is rich in natural  
resources. In terms of fossil fuels, aside from 
oil and gas, which fulfil a significant proportion 
of Pakistan’s domestic demand, Pakistan is  
home to one of the largest coal deposits in 
the world. These reserves, when converted  
into crude equivalent, are greater than oil  
reserves of Saudi Arabia and the gas reserves  
of neigh¬bouring Iran. Pakistan has immense 
untapped hydroelectric poten¬tial and is 
home to the world’s largest earth-filled dam.  
Investment in wind and solar power is also on 
the rise and a number of private sector wind 
power projects have been commissioned in 
recent years. Pakistan also has considerable 
deposits of copper, gold, marble, limestone, 
salt and various other minerals. In terms  
of agriculture, Pakistan is home to the  
world’s largest irrigation system, and is the  
fourth-largest pro¬ducer of cotton, fifth-largest  
producer of sugar cane and milk, and  
tenth-largest producer of rice. For a number 
of years, including in 2016, Pakistan’s stock  
exchange has been among the top three 
best perform¬ing in the world. There are  
approximately five hundred and fifty-nine (559) 
companies listed in Pakistan Stock Exchange  
and the total market capitalization is Pak  
Rupees Eight Thousand and One Hundred  
Billion and Eight Hundred and Fifty-Nine  
Million (PKR 8,101,859 Billion).

The Investment Policy 2013 (the “Policy”)  
has been framed to encourage foreign  
investment into Pakistan. The Policy  
prescribes the removal of minimum foreign  
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PERA prohibits the Government of Pakistan 
from nationalizing any enterprise owned by  
a foreign investor or any share or equity held 
by a foreign investor. It also prevents financial 
obligations and contractual commitments of  
the government from being amended to  
the disadvantage of the beneficiaries of  
such financial obligations and contractual  
commitments.

FPIA requires equal treatment to be given  
to foreign and domestic private investment.  
Pursuant to the FPIA, foreign private  
investment will not be subject to taxes on  
income other than those applicable to  
investments made in similar circumstances 
by the citizens of Pakistan. Further, industrial  
undertakings having foreign private investment 
are to be granted the same treatment as is  
granted to similar industrial undertakings  
having no such investment, in the application  
of laws relating to importation and exportation 
of goods. 

For enforcement of foreign arbitral awards 
in Pakistan, please see our response to  
Question 16. 

3. What restrictions are placed on foreign  
investment? Does this differ at local levels of 
government? 

(a)

(b)

equity requirement across all sectors of the 
economy open to foreign investment, freedom  
to repatriate profits, dividends, and  
disinvestment proceeds subject to  
procedural requirements set by the State  
Bank of Pakistan (the “SBP”) and no upper  
limit on the extent of the share of foreign  
equity except in specified sectors such  
commercial aviation, banking and agriculture.  

It is also easy to set up legal entities in Pakistan.  
Limited liability companies are generally  
incorporated within two (2) to four (4) working 
days from the day the requisite documentation 
for incorporation is submitted to the Securities  
and Exchange Commission of Pakistan  
(the “SECP”). Our response to Question 4  
details the process by which companies are  
incorporated in Pakistan.

Various multi-national companies have  
invested in Pakistan and are running  
successful operations in the country. Unilever 
Pakistan is the largest fast-moving consumer 
goods company in Pakistan, as well as one of  
the largest multinationals operating in Pakistan,  
and generated revenue worth Pak Rupees  
Eleven Thousand, Nine Hundred and Two  
Million (PKR 11,902 Million) in 20171. 

Pakistan has bilateral and multilateral trade 
agreements with several nations and is a  
member of the World Trade Organization,  
South Asia Free Trade Area and has a free  
trade agreement with China. 

2. What foreign investment legislation is in place 
in your jurisdiction (e.g. Foreign Investment 
Law or Foreign Investment Catalogue)? Please  
provide a brief overview of such legislation.

In Pakistan, the Protection of Economic Reforms 
Act, 1992 (“PERA”) and the Foreign Private  
Investment (Promotion and Protection) Act, 
1976 (“FPIA”) provide legal cover for protection  
of foreign investors and foreign investment  
in Pakistan. 

1 Annual Report 2017 – Unilever Pakistan Foods Limited (available at:  

https://www.unilever.pk/Images/upfl-f inancial-directors- 

report-2017_tcm1267-519655_en.pdf)

Specific restrictions on investment: 

All sectors and activities are open for foreign 
investment unless specifically prohibited or 
restricted for reasons of national security  
and public safety. Specified restricted  
industries include arms and ammunitions, 
high explosives, radioactive substances  
securities, currency, mint and consumable 
alcohol.

Restrictions on foreign shareholders/ 
directors in Pakistani companies: 

Pursuant to a directive issued by the Ministry 
of Interior (the “MOI”), foreign shareholders 
and directors of Pakistani companies are  
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4. What are the most common business vehicles 
for foreign investors? How long do they take 
to be set up? What are the key requirements 
for the establishment and operation of these  
vehicles? 

Following are the most common business  
vehicles for foreign investors:

(a)

(c)

required to obtain security clearance/ 
approval from the MOI. Ordinarily it takes 
up to two (2) years to obtain clearance  
from the MOI. However, the SECP has  
clarified that foreign shareholders and  
directors may proceed with the  
incorporation of companies and with the 
registration of statutory returns prior to  
the MOI approval being granted, provided  
that the requisite documents for  
MOI approval are submitted by the  
foreign shareholders/directors, including  
an undertaking whereby the foreign  
shareholders and directors commit that in 
case of refusal of security clearance, the 
shareholder shall take immediate steps for 
transfer of his shares to another party or  
in the case of a director, such director will  
resign from his position as director in the 
company, and each shall be replaced by a  
person who has obtained security clearance,  
or will submit an application for security  
clearance, or does not require security  
clearance. Companies having shareholders/
officers of Afghan or Indian nationality or 
origin are only incorporated after receipt of 
security clearance from the MOI. 

Foreign Exchange Restrictions: 

Pakistan is a foreign exchange regulated  
environment that prohibits, except with  
the general or special permission of the 
SBP, payments made to or for the credit of 
non-residents, including by way of dividend 
and the issuance or transfer of shares to 
non-residents under the Foreign Exchange 
Regulation Act, 1947 (“FERA”) ss 5 and 13. 
The SBP has granted general permission  
for the issue or transfer of shares on  
repatriation basis (both with regard to  
dividends and disinvestment proceeds) to 
non-residents subject to conditions as set  
out in Chapter XX of the Foreign Exchange 
Manual of the SBP. Subject to the terms and 
conditions of such permission, any issue of 
shares must be intimated by the company 
to the SBP through its bank within thirty 
(30) days of the issuance/ transfer on the 
prescribed form. Such form is required to  
be accompanied, inter alia, by an encash-
ment certificate or a proceeds realization  

certificate showing that payment for the 
shares has been received in Pakistan,  
constitutional documents of the company, 
and particulars of the shareholders. 

Such restrictions placed on foreign  
investments are equally applicable at local 
levels of government. 

Limited Liability Company: 

It may be incorporated as a private or public 
limited company under the Companies Act, 
2017 and are registered with the SECP.

A private limited company is a company  
limited by shares and is required to have at 
least two directors and two shareholders.  
A public limited company is required to  
have at least three directors and three  
shareholders. 

Limited liability companies are heavily  
regulated in Pakistan. They are required  
to maintain books of account and in many 
cases are also required to regularly file  
audited financial statements with the  
SECP. Companies must also file statutory  
returns with the SECP to report various 
types of decisions or activities, such as  
change in company officers, transfer of 
shares by members and increase in share 
capital. Filings made by companies are  
recorded in public registers maintained  
by the SECP which are open to public  
inspection.

The process of incorporation is fairly 
simple and quick. As mentioned above,  
incorporating a company generally takes 
between two (2) to four (4) working days 
from the day the requisite documentation  
for incorporation is submitted to the SECP.
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7. Are there any restrictions on doing business 
with certain countries or territories in your  
jurisdiction? (For example, sanctions)

The Government of Pakistan under the  
United Nations (Security Council) Act, 1948  
gives effect to the decisions of United 
Nations Security Committee (the “UNSC”) 
whenever the Consolidated United Nations  
Security Council Sanctions List maintained 
by the UNSC is updated. 

Pakistan does not recognize Israel as a state.  
Pakistan also has a strained relationship  
with India.

In Pakistan, import and exports of goods are  
regulated by the Ministry of Commerce under  
the Imports and Exports (Control) Act,  
1950 and the notifications issued thereunder. 
No import and export is permissible from Israel  
or from any other country, notified by the  
Ministry of Commerce from time to time.  
Import of goods originating from any of  
these countries/ sources is also prohibited. 

Imports from and exports to India are regulated 
as notified by the Ministry of Commerce from 
time to time. Although Pakistan allows goods  
to be imported from India, Pakistan has a  
negative list approach in relation thereto, 
which comprises items that are prohibited from  
being imported by Pakistan from India.  
Currently there are 1209 items on the  
negative list, and any items not on the list may  
be imported from India. However, please 
note that as of 9 August 2019, Pakistan has  
suspended all bilateral trade with India and  
we are unable to comment as to when such  
bilateral trade will be revived with India. 

8. What grants or incentives are on offer to  
foreign investors, if any? 

Pakistan has entered into taxation treaties with 
66 countries offering investors relief against 
double taxation on account of taxes on income. 
While Pakistan is a foreign exchange regulated  
environment, the SBP has granted general  
permission for all inward remittances that may 
be made by foreign investors into Pakistan.  

(b)

5. Under what circumstances are foreign  
investments subject to government approvals?  
What is the process and timeline for such  
approvals?  

Please refer to our response to Question 3 
for discussion on MOI security clearance and  
restrictions imposed by FERA on a person in  
Pakistan from issuing and transferring shares  
to a person resident outside Pakistan.

6. What sectors are heavily regulated or  
restricted in your jurisdiction, if any?  
Conversely, what are some of the more open  
or unrestricted sectors, if any?
 
The power and the pharmaceutical sectors are 
heavily regulated in Pakistan. 

Conversely, some of the more open or  
unrestricted sectors, are listed as follows:

(a)
(b)
(c)
(d)
(e)
(f)

Branch or liaison office. The process for  
establishing such place of business involves:

(i) obtaining permission from the Board of 
Investment (the “BOI”) to set up a branch 
office or liaison office, and (ii) filing of  
documents with the SECP. Companies  
having such offices are required to submit 
various documents to SECP and are also 
required to file a list of Pakistani members  
and debenture holders, and audited  
financial statements of the branch on  
an annual basis. In comparison to  
companies established in Pakistan, foreign 
companies having a branch or liaison office 
have minimal reporting requirements to  
comply with. In case of a branch office,  
remittance of profits etc. is allowed subject 
to fulfillment of certain requirements of  
the SBP.

Construction;
Agriculture;
Infrastructure;
Manufacturing; 
Education; and
Health. 
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The Government of Pakistan established  
an Export Processing Zones Authority 
(“EPZA”) in 1980. The Export Processing Zones  
Authority Rules 1981 regulate the planning, 
developing, managing and operating of Export  
Processing Zones (“EPZs”) in Pakistan.  
EPZA undertook an extensive industrial  
program for setting up a chain of EPZs in  
Pakistan. These EPZs are set up in close  
cooperation or under joint venture  
arrangement with Private Sector/Provincial 
Governments, including the Karachi Export  
Processing Zones and the Gwadar Export  
Processing Zones in Balochistan.

To be eligible to invest in an EPZ one has to  
be either of the following:

(a)
(b)
(c)
(d)

All investments in EPZs are made in convertible 
foreign currencies.

10. What are the main taxes that could  
apply to foreign investors in your jurisdiction?  
(For example, Personal Income Tax,  
Corporation Tax, Value Added Tax and  
Social Security Payments). 

There are various types of taxes applicable  
to foreign investors, including:

(a)

With respect to outward flows, the SBP has 
granted permissions for various forms of  
outward remittances, including remittance of 
loans and interest, subject to the restrictions 
prescribed in the Foreign Exchange Manual  
of the SBP. Furthermore, foreign investors  
may lease land without limitation subject  
to compliance with applicable rules and  
regulations of the relevant authority. Foreign  
real estate developers are subject to the  
same rules and treatment as domestic real  
estate developers.

As discussed in our response to Question 2,  
there are specific laws to protect foreign  
investors, such as FPIA and PERA.

9. Are there any free trade, special economic  
or industrial zones in your jurisdiction and  
what are their requirements?  

Yes, there are special economic zones in  
Pakistan.

Special Economic Zones (“SEZ”) are set up  
by the Federal and Provincial Governments 
themselves or in collaboration with the private 
sector under different modes of public-private 
partnership or exclusively through the private  
sector under the Special Economic Zone 
Act, 2012.  

The fiscal benefits under the SEZ law include 
a one-time exemption from custom duties  
and taxes for all capital goods imported into 
Pakistan for the development, operations and 
maintenance of a SEZ (both for the developer  
as well as for the zone enterprise) and  
exemption from all taxes on income for a  
period of ten (10) years. The provincial SEZ  
authorities, set up under the law, are required  
to move the applications received from  
developers to the Federal Board of Investment 
which is to act as the secretariat to the Board  
of Approvals and the Approval Committee. 
Unless otherwise decided by the Board of  
Approval with respect to a particular SEZ or 
type of SEZ, any entity shall be eligible as a 
developer which is incorporated under the  
laws of Pakistan.

Foreign investor;
Non-resident Pakistani;
Resident Pakistani; or
Joint venture between the above in any  
proportion of investment.

Income tax Ordinance, 2001

Pursuant to the Income Tax Ordinance, 2001 
(the “ITO”) s 4, income tax is liable to be  
paid at the rates prescribed thereunder, 
by every person who has taxable income 
for the year. Pursuant to the ITO s 9, the  
taxable income of a person for a tax year is 
the total income after reduction by the total 
of any deductible allowances under the ITO. 
In accordance with the ITO s 11, the income 
of a non-resident person under any head  
of income is computed by only taking into  
account amounts which are Pakistan-sourced 
income. The total income of a person for a  
tax year is the sum of the person’s income un-
der each head of the following heads of 
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11. What are some of the employment  
regulations in your jurisdiction that foreign  
investors should be aware of? Is it possible to  
secure residency permits or work visas for  
foreign nationals under investment? 

Employment Regulations:

In 2010, the power to legislate on the matter 
of labour law was devolved to the provinces, 
which have enacted laws largely mirroring the  
provisions of the previous federal laws. Where 
the provincial assemblies of any province have 
not promulgated labour laws yet, the earlier  
federal laws shall apply. 

Labour laws regulate the employment of  
workmen (persons employed in any industrial  
or commercial estab¬lishment to do any skilled 
or unskilled, manual or electrical work for hire  
or reward other than a person employed in  
a managerial or admin¬istrative capacity) and 
employees (employees other than workers,  
up to the cadre of managers). Employees  
belonging to the cadre of managers or above 
are regulated solely by the terms of their  
employment contract. The applicable labour 
laws regulate the terms of employment such  
as probation, working hours, annual leaves, 
overtime and termination.

Other relevant laws include:

(a)

(b)

(c)

income namely, salary, income from business, 
income from property, and capital gains and 
income from other sources.

Capital gain on disposal of immovable  
property

Under the ITO s 37, a gain arising on the dis-
posal of a capital asset by a person in a tax 
year, other than a gain that is exempt from 
tax under the ITO, shall be chargeable to tax 
in that year under the head of ‘Capital Gains’. 

Capital gain on disposal of securities

Pursuant to the ITO s 37A, the capital gain 
arising on or after the first day of July 2010, 
from disposal of securities (other than a 
gain that is exempt under the ITO), shall be 
chargeable to tax at the rates specified in the 
schedule to the ITO. 

Capital gain on disposal of other capital asset

The gain arising on the disposal of any  
other capital asset (calculation whereof  
is prescribed in the ITO) will be included in 
the general pool of income generation by 
such person and will be charged to tax based 
on whether such person is an individual,  
a company or otherwise.

Sales Tax Act, 1990

Sales tax on goods in Pakistan is governed  
by Federal statute being the Sales Tax Act, 
1990. Sales tax is levied at the rate of seven  
percent (17%) of the value of taxable supplies  
made by a registered person in the  
furtherance of any taxable activity carried 
on by him and goods imported into Pakistan 
irrespective of their final destination in  
territories of Pakistan. Such sales tax is a  
value added tax.

Sales Tax on Services

Sales tax on services is governed by  
provincial legislation: the Sindh Sales Tax 
on Services Act, 2011, the Punjab Sales Tax  
on Services Act, 2012, the Khyber  
Pakhtunkhwa Finance Act, 2013 and the 
Balochistan Sales Tax on Services Act, 2015. 
The foregoing statutes have substantial-

ly similar provisions. Sales tax on services  
is charged, levied and collected on the value 
of a taxable service at the rate specified in  
the relevant provincial legislation. A taxable 
service is a service listed in the schedule  
to such law, which is provided by a  
registered person from his registered office  
or place of business in a particular  
province, in the course of an economic  
activity, including in the commencement  
or termination of the activity. Sales tax on 
services is a value added tax. The capital  
territory of Islamabad is governed by  
Islamabad Capital Territory (Tax on Services) 
Ordinance, 2001 which is slightly different  
in application than the aforementioned  
provincial laws.

The Factories Act, 1934 (applicable in  
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(b)

12. Can foreign investors acquire real property  
and land in your jurisdiction? Are there any  
restrictions or limitations? 

Yes, foreign investors can acquire real property 
and land in Pakistan. There are no restrictions  
or limitations imposed on foreign investors  
in this regard.

13. Are there any processes in your  
jurisdiction that can block foreign investment 
under specific circumstances? 

Pakistan has an open-admission system that 
does not require pre-screening and approval  
for new entrants. However, foreign companies 
are required to fulfil the conditions of corporate  
registration under company law. Please  
refer to our response to Question 3 for  
MOI security clearance requirements and  
restrictions imposed by FERA on a person in  
Pakistan from issuing and transferring shares 
to a person resident outside Pakistan.

14. What foreign currency or exchange controls 
should foreign investors be aware of?

The provisions of FERA outline a framework  
of currency controls and foreign exchange  
regulations. Pursuant to FERA s 4, the general  
or special permission of the SBP is required  
for any dealing in foreign exchange. Further, 
FERA s 5 states that, save as may be provid-

ed in accordance with any general or special  
exemption which may be granted conditionally  
or unconditionally by the SBP, no person in,  
or resident in, Pakistan shall: (a) make any  
payment to or for the credit of any person  
resident outside Pakistan, or (b) acknowledge 
any debt so that a right (whether actual or  
contingent) to receive a payment is created or 
transferred in favour of any person resident 
outside Pakistan. 

Pursuant to FERA s 13, no person shall, 
inter alia, take or send any security to any place  
outside Pakistan, or transfer any security  
or create or transfer any interest in a security  
to or in favor of a person resident outside  
Pakistan, except with the general or special  
permission of the SBP. Please see our response 
to Question 3 above. 

In addition to FERA, there are exchange controls 
under the Foreign Exchange Manual, which is  
a compilation of various statutory notifications  
and circulars issued by the SBP pursuant  
to FERA. For example, pursuant to the Foreign 
Exchange Manual Paragraph 6 of Chapter XX, 
the SBP has granted a general exemption from 
the provisions of FERA in connection with 
the issue, transfer and export of securities of  
repatriation basis to certain non-residents  
specified therein.

15. Are there any restrictions, approval  
requirements or potential penalties if a foreign 
investor withdraws their investment in your  
jurisdiction? 

There are no statutory penalties or approval  
requirements if a foreign investor withdraws 
their investment in Pakistan. However, the  
repatriation of any investment is subject to  
approval of the SBP. As discussed above, the  
SBP has granted various general permissions  
which allow foreign investors to make  
investments on a repatriable basis subject to  
the conditions prescribed by the SBP. Further 
investors withdrawing from their commitments 
may be liable for breach of contract if they  
had entered into agreements obligating  
them to make an investment in Pakistan prior  
to withdrawing such investment.

Punjab and Balochistan), the Khyber  
Pakhtunkhwa Factories Act, 2013  
(applicable in Khyber Pakhtunkhwa)  
and the Sindh Factories Act, 2015  
(applicable in Sindh), which regulate inter  
alia the working conditions in factories; and

The Industrial Relations Act, 2012  
(applicable in Khyber Pakhtunkhwa), the  
Punjab Industrial Relations Act, 2010  
(applicable in Punjab) and the Sindh  
Industrial Relations Act, 2013 (applicable  
in Sindh) and Balochistan Industrial  
Relations Act, 2010 (applicable in  
Balochistan), which deal with the formation  
of trade unions and improvement of  
relations between employers and workers. 
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(b)

(iv)

Investor Protection Mechanism

16. What contract enforcement and investor 
protection mechanisms are in place in your  
jurisdiction, if any? 

(a) Contract Enforcement 

(i) 

             
(ii)

(iii)

Courts of Pakistan

Disputes arising between parties  
pertaining to contract enforcement 
can be brought before the courts of  
Pakistan. Such courts are organized into 
three (3) tiers: the bottom tier is formed  
by subordinate courts and tribunals 
which include civil courts, criminal courts, 
and specialized courts and tribunals; 
these court exercise original jurisdiction 
and ordinarily serve as the court of first 
instance; the second tier comprises of 
the High Courts of each province and 
of Islamabad who exercise supervisory  
jurisdiction over other courts in their  
territories and also exercise special  
constitutional jurisdiction; the Supreme 
Court of Pakistan forms the third tier 
being the ultimate court of appeal which 
exercises jurisdiction over all other 
courts.  

Arbitration 

Arbitration is a common recourse for  
parties in Pakistan for resolution of 
commercial disputes, both local and  
foreign. Arbitration has a well-developed  
structure in Pakistan set out under 
the Arbitration Act, 1940. In a court  
of law, the time taken for the resolution  
of a dispute can take anywhere  
between a year and ten (10) years. 
However, arbitration proceedings are 
comparatively much quicker. Interim  
relief can be sought from courts for  
the duration of arbitration proceedings.

Enforcement of Foreign Awards

Pakistan has given effect to  
the provision of the New York  
Arbitration Convention by enacting  
the Recognition and Enforcement  
(Arbitration Agreements and Foreign 

Arbitral Awards) Act, 2011, which allows 
foreign arbitral awards to be enforced 
in Pakistan as if they were an order  
of the High Court in Pakistan and  
limits the possible challenges to such 
awards. This ensures that such foreign  
arbitral awards can be enforced in  
Pakistan with minimal interference.

The Arbitration (International  
Investment Disputes) Act, 2011  
incorporates the ‘International  
Convention on the Settlement of  
Investment Disputes between States  
and Nationals of Other States’  
(“Convention”) and allows a party  
aggrieved by the Government of  
Pakistan to seek relief from a court  
of their own jurisdiction. Any person  
seeking enforcement of an award  
rendered pursuant to the Convention  
is entitled to have such award  
registered in any High Court of Pakistan, 
following which, for the purposes of  
execution, such award shall be of  
the same force and effect as if it had  
been a judgment of a High Court of  
Pakistan.

Enforcement of Foreign Decrees 

The courts in Pakistan recognize and  
enforce decrees passed by courts of  
certain foreign jurisdictions. The 
Code of Civil Procedure, 1908 s 44A,  
provides that a decree of a superior  
court of the United Kingdom or any  
reciprocating territory (i.e. territories  
notified by the Federal Government) may 
be executed in Pakistan as if it were a  
decree of a District Court in Pakistan.

The Board of Investment is Pakistan’s 
premier investment promotion body 
and has formulated the Policy to create 
an investor-friendly environment with  
a focus on growing the economy,  
attracting foreign direct investment  
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17. Does your jurisdiction have any bilateral  
or multilateral investment protection  
treaties with Asia-Pacific jurisdictions that  
are commonly used for investing into the  
country?

Pakistan has signed Bilateral Investment  
Treaties with the followings Asia-Pacific  
jurisdictions:

(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)
(k)

Pakistan has not entered into multilateral  
investment protection treaties with Asia-Pacific 
jurisdictions.

18. What intellectual property rights  
protections are available in your jurisdiction  
to foreign investors? 

There are four (4) types of protections  
under the law relating to intellectual property  
in Pakistan, namely copyrights, patents,  
trademarks and registered design. Each of  
these protections is granted under separate  
legislations.

Patents are protected under the Patents  
Ordinance, 2000. An invention under this 
law may be patented, if it is new, involves an  
inventive step, and is capable of industrial 
application.

The law relating to trademarks is the Trade 
Marks Ordinance, 2001 (the “2001 Ordinance”). 
Under the 2001 Ordinance, an application  
for registration of a trade mark is required to  
be made in the prescribed manner and the  
Trade Marks Registrar may register a mark 
subject to the requirements under the 2001 
Ordinance being fulfilled. The proprietor of  
a registered trademark is entitled to initiate  
proceedings in case of infringement. 

Registered designs are protected under the 
Registered Designs Ordinance, 2000. The  
nature of the right is that the design can  
consist of three-dimensional features, such 
as the shape or surface of an article, or of  
two-dimensional features, such as patterns, 
lines or colours. Such designs need to be  
registered with the Patent Office, and are  
protected for a period of ten (10) years from 
the date of registration – the protection being 
renewable for a further period of ten (10) years. 
Under such law claims for infringement can  
be raised, and the remedies that can be sought 
are damages and injunctions. 

There is also the protection under the  
Copyrights Ordinance, 1962. Copyright is  
a form of protection provided to the authors  
of original works of authorship, including  

and providing equal treatment to  
foreign and local investors.

The Policy provides that all foreign  
investors will be accorded fair  
and equitable treatment without  
discrimination in relation to the  
establishment, expansion, management,  
operation and protection of their  
investments and have the right to  
due process of law. All foreign investors  
in relation to the establishment,  
expansion, management, operation,  
and protection of their investments 
will be entitled to treatment ‘no less  
favorable’ than that granted to national  
investors in like circumstances as  
per applicable law. Please also refer  
to our response to Question 2 on  
foreign investment legislation and  
benefits thereunder for foreign  
investors. 

Pakistan has signed Bilateral Investment 
Treaties with forty-eight (48) countries, 
which offer foreign investors from such 
countries stronger protection of their 
investments. 

Australia;
Bangladesh;
Cambodia;
China;
Indonesia;
Japan;
South Korea;
Malaysia;
Philippines;
Singapore; and
Sri Lanka

111



LexisNexis® Company & Foreign Investment Law Guide 2020

112

literary, dramatic, musical, artistic, and other 
intellectual works, such as software. Though 
such work is copyrighted from inception,  
it needs to be registered with the Copyright 
Office, and thereafter the copyright owner  
can bring action for infringement for remedies 
such as damages and injunctions. Copyrights 
are protected for the length of the author’s  
life and for a further fifty (50) years after  
his death.

Additionally, the Plant Breeders’ Rights Act, 
2016 (the “PBRA”) allows persons to protect 
new plant varieties of genera or species by  
seeking registration with the Federal 
Government where such plant varieties  
meet the criteria of novelty, distinctness,  
uniformity, stability, and designated by an  
acceptable denomination prescribed under  
the PBRA.

19. Are there any environmental policies and 
regulations that (potential) foreign investors 
should be aware of prior to or throughout  
the investment process in your jurisdiction? 

Environmental protection in Pakistan is  
regulated by provincial laws promulgated by  
the provincial assemblies: 

(a)

(b)

(c)

(d)

(e)

(The foregoing laws are collectively referred 
herein as the “Environmental Laws”).
Each of the Environmental Laws has  
established a provincial environmental  
protection agency, which is responsible for  
the protection, conservation, rehabilitation  
and improvement of the environment and  
has the power to inter alia review and 

approve initial environmental examinations  
and environmental impact assessments with  
respect to projects, issue licenses for the  
handling of hazardous substances and pass  
environmental protection orders.

Pursuant to the Environmental Laws, no 
person shall discharge or emit or allow the  
discharge or emission of any effluent or waste  
or air pollutant or noise in an amount,  
concentration or level, which is in excess of  
the National Environmental Quality Standards.  
A pollution charge may be levied on any  
person who contravenes or fails to comply 
with the foregoing provision, to be calculated  
in accordance with such procedure as may  
be prescribed. Any person who pays the 
pollution charge levied as prescribed, shall  
not be charged with an offence with respect  
to that contravention or failure. 

20. Are there any government agencies or 
non-governmental bodies that (potential)  
foreign investors can turn to for more  
information on investment in your jurisdiction? 

Yes.

•

•

Sindh Environmental Protection Act, 2014, 
applicable to Sindh;
Balochistan Environmental Protection Act, 
2012, applicable to Balochistan;
Punjab Environmental Protection Act, 1997, 
applicable to the Punjab;
Khyber Pakhtunkhwa Environmental  
Protection Act, 2014, applicable to  
Khyber Pakhtunkhwa; and
Pakistan Environmental Protection Act, 
1997, applicable to the Islamabad Capital 
Territory.

The SBP is the central bank of Pakistan and 
its operations include regulation of the 
monetary and credit system of Pakistan  
and the regulation of the banking sector. 

Head Office: I.I Chundrigar Road, Karachi, 
Pakistan
Email: info@sbp.org.pk 
Tel: 

The BOI established pursuant to the Board 
of Investment Ordinance, 2001, s3 assists 
companies and investors who intend to  
invest in Pakistan and facilitates the 
implementation and operation of their  
projects. 

Head Office: 6 floor, Kohsar Block, Pak  
Secretariat, Islamabad, Pakistan
Email: investpak@pakboi.gov.pk 
Tel: 
Fax: 

+92 21 111 727 111

+92 51 922 4101
+92 51 921 554
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•

•

21. Have there been any recent proposals for 
reforms or regulatory changes that will impact 
foreign investment in your jurisdiction?  

Earlier this year, in order to encourage  
foreign investment and promote tourism,  
the government liberalised the visa policy. 
Nationals of 95 countries are eligible to  
apply for a single-entry 30 day business visa  
on arrival. 

22. Are there any other features regarding  
foreign investment in your jurisdiction or in  
Asia that you wish to highlight?

Pakistan’s general elections took place on  
25 July 2018 and resulted in Pakistan  
Tehreek – I – Insaaf forming Government,  
with Imran Khan being elected as Prime  
Minister. In the year that followed, on the back  
of widening trade and budget deficits, GDP 
growth slowed to 3.3% and the Pakistani  
Rupee depreciated by approximately  
30% against the US Dollar. Earlier this year,  
the International Monetary Fund approved  
a US$ 6 billion Extended Fund Facility,  
which requires the government to undertake 
a number of reforms to address the causes  

The SECP regulated companies in Pakistan  
and has investigative and enforcement  
powers.

Head Office: NIC Building, 63 Jinnah Avenue, 
Islamabad, Pakistan
Tel: 
Fax: 

The Pakistan Business Council was 
established by the country’s leading  
corporations and business groups as an  
advocacy forum to improve the general 
business environment of the country and  
to present proposals for policy to the  
Government of Pakistan.

Head Office: 8 floor, Dawood Center, M.T. 
Khan Road, Karachi, Pakistan
Tel: 
      
Fax:

+92 51 92 7091 to +92 51 92 7094
+91 51 910 00471 

+92 213 563 0528 to
+92 213 563 0529
+92 213 563 0530

of the slowdown. These include improving  
the tax machinery, allowing the exchange  
rate to be market determined, giving  
autonomy to the central bank, reforming  
the power sector and privatizing state owned 
entities. The stabilization measures taken  
by the government have begun to yield  
results: early signs include the significant  
reduction in the current account deficit. In  
order to reduce the current account deficit,  
the government has also taken measures  
to promote establishment of industries that  
can help in achieving import substitution.  
The depreciation of the local currency has  
also made such investments more attractive. 
The new government is also committed to  
improve the ease of doing business by  
reducing and streamlining approval processes  
and reforming the justice system to reduce  
the time taken for disputes to be resolved. 

Furthermore, the Government of Pakistan  
has formed an implementation committee to 
oversee reforms in the tax machinery, with  
the aim of reducing the scope of discretion  
given to officials and separating the  
functionsof tax policy from administration.  
The Government of Pakistan has also  
announced that it intends to reform  
inefficiently managed state owned enterprises 
and then to privatize them where required. 

The second phase of CPEC investments 
has commenced. Whereas the first phase  
concentrated on investments in infrastructure  
(roads, ports and rail), power and mining,  
which remain on going, the second phase  
envisages the establishment of a wide range  
of manufacturing industries in SEZs across  
the country, which are open for investment  
by foreign firms, and investment in the  
agriculture sector.
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